§115.34

any time, with or without cause, upon
written notice to the other party. Upon
the receipt of any adverse information
concerning the Principal, the Surety
must promptly notify SBA, and SBA
may cancel the bonding line.

(2) Mandatory cancellation. Upon the
occurrence of a default by the Prin-
cipal, whether under a contract bonded
by the same or another surety or an
unbonded contract, the Surety must
immediately cancel the bonding line.

(3) Effect of cancellation. Cancellation
of a bonding line by SBA is effective
upon receipt of written notice by the
Surety. Bonds issued before the effec-
tive date of cancellation remain guar-
anteed by SBA. Upon cancellation by
SBA or the Surety, the Surety must
promptly notify the Principal in writ-
ing.

§115.34 Minimization of Surety’s Loss.

(a) Imminent Breach—(1) Prior ap-
proval requirement. SBA will reimburse
its guaranteed share of payments made
by a Surety to avoid or attempt to
avoid an Imminent Breach of the terms
of a Contract covered by an SBA guar-
anteed bond only if the payments were
made with the prior approval of OSG.
OSG’s prior approval will be given only
if the Surety demonstrates to SBA’s
satisfaction that a breach is imminent
and that there is no other recourse to
prevent such breach.

(2) Amount of reimbursement. The ag-
gregate of the payments by SBA to
avoid Imminent Breach cannot exceed
10% of the Contract amount, unless the
Administrator finds that a greater pay-
ment (not to exceed the guaranteed
share of the bond penalty) is necessary
and reasonable. In no event will SBA
make any duplicate payment pursuant
to this or any other provision of this
part 115.

(3) Recordkeeping requirement. The
Surety must keep records of payments
made to avoid Imminent Breach.

(b) Salvage and recovery. A Prior Ap-
proval Surety must pursue all possible
sources of salvage and recovery until
SBA concurs with the Surety’s rec-
ommendation for a discontinuance or
for a settlement. The Surety must cer-
tify that continued pursuit of salvage
and recovery would be neither eco-
nomically feasible nor a viable strat-
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egy in maximizing recovery. See also
§115.17(b).

§115.35 Claims for reimbursement of
Losses.

(a) Notification requirements—(1)
Events requiring mnotification. A Prior
Approval Surety must notify OSG of
the occurrence of any of the following:

(i) Legal action under the bond has
been initiated.

(ii) The Obligee has declared the
Principal to be in default under the
Contract.

(iii) The Surety has established a
claim reserve for the bond.

(iv) The Surety has received any ad-
verse information concerning the Prin-
cipal’s financial condition or possible
inability to complete the project or to
pay laborers or suppliers.

(2) Timing of notification. Notification
must be made in writing at the earlier
of the time the Surety applies for a
guarantee on behalf of an affected
Principal, or within 30 days of the date
the Surety acquires knowledge, or
should have acquired knowledge, of any
of the listed events.

(b) Surety action. The Surety must
take all necessary steps to mitigate
Losses resulting from any of the events
in paragraph (a) of this section, includ-
ing the disposal at fair market value of
any collateral held by or available to
the Surety. Unless SBA notifies the
Surety otherwise, the Surety must
take charge of all claims or suits aris-
ing from a defaulted bond, and com-
promise, settle and defend such suits.
The Surety must handle and process all
claims under the bond and all settle-
ments and recoveries as it does on non-
guaranteed bonds.

(c) Claim reimbursement requests. (1)
Claims for reimbursement for ILosses
which the Surety has paid must be sub-
mitted (together with a copy of the
bond, the bonded Contract, and any in-
demnity agreements) with the initial
claim to OSG on a ‘‘Default Report,
Claim for Reimbursement and Record
of Administrative Action” (SBA Form
994H), within 1 year from the time of
each disbursement. Claims submitted
after 1 year must be accompanied by
substantiation satisfactory to SBA.
The date of the claim for reimburse-
ment is the date of receipt of the claim
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