§123.403

§123.403 When is your business eligi-
ble to apply for a pre-disaster miti-
gation loan?

To be eligible to apply for a pre-dis-
aster mitigation loan your business
must meet each of the following cri-
teria:

(a) Your business, which is the sub-
ject of the pre-disaster mitigation
measure, must be located in a partici-
pating pre-disaster mitigation commu-
nity. Each State, the District of Co-
lumbia, Puerto Rico, and the Virgin Is-
lands have at least one participating
pre-disaster mitigation community.
Contact your regional FEMA office to
find out the locations of participating
pre-disaster mitigation communities or
visit the FEMA Web site at htip:/
www.fema.gov.;

(b) If your business is proposing a
mitigation measure that protects
against a flood hazard, the location of
your business which is the subject of
the mitigation measure must be lo-
cated in a Special Flood Hazard Area
(SFHA). Contact your FEMA regional
office to find out the locations of
SFHAs or visit the FEMA Web site at
hitp://www.fema.gov.;

(c) As of the date your business sub-
mits a complete Pre-Disaster Mitiga-
tion Small Business Loan Application
to SBA (see §123.408 for what SBA’s
considers to be a complete applica-
tion), your business, along with its af-
filiates, must be a small business con-
cern as defined in part 121 of this chap-
ter. The definition of small business
concern encompasses sole proprietor-
ships, partnerships, corporations, lim-
ited liability entities, and other legal
entities recognized under State law;

(d) Your business, which is the sub-
ject of the mitigation measure, must
have operated as a business in its
present location for at least one year
before submitting its application;

(e) Your business, along with its af-
filiates and owners, must not have the
financial resources to fund the pro-
posed mitigation measures without
undue hardship. SBA makes this deter-
mination based on the information
your business submits as a part of its
application; and

(f) If your business is owning and
leasing out real property, the mitiga-
tion measures must be for protection of
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a building leased primarily for com-
mercial rather than residential pur-
poses (SBA will determine this based
upon a comparative square footage
basis).

§123.404 When is your business ineli-
gible to apply for a pre-disaster
mitigation loan?

Your business is ineligible to apply
for a pre-disaster mitigation loan if
your business (including its affiliates)
satisfies any of the following condi-
tions:

(a) Any of your business’ principal
owners is presently incarcerated, or on
probation or parole following convic-
tion of a serious criminal offense, or
has been indicted for a felony or a
crime of moral turpitude;

(b) Your business’ only interest in
the business property is in the form of
a security interest, mortgage, or deed
of trust;

(c) The building, which is the subject
of the mitigation measure, was newly
constructed or substantially improved
on or after February 9, 1989, and (with-
out significant business justification)
is located seaward of mean high tide or
entirely in or over water;

(d) Your business is an agricultural
enterprise. Agricultural enterprise
means a business primarily engaged
(see §121.107 of this chapter) in the pro-
duction of food and fiber, ranching and
raising of livestock, aquaculture and
all other farming and agriculture-re-
lated industries. Sometimes a business
is engaged in both agricultural and
non-agricultural business activities. If
the primary business activity of your
business is not an agricultural enter-
prise, it may apply for a pre-disaster
mitigation loan, but loan proceeds may
not be used, directly or indirectly, for
the benefit of the agricultural activi-
ties;

(e) Your business is engaged in any
illegal activity;

(f) Your business is a government
owned entity (except for a business
owned or controlled by a Native Amer-
ican tribe);

(g) Your business presents live per-
formances of a prurient sexual nature
or derives directly or indirectly more
than de minimis gross revenue through
the sale of products or services, or the
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