Small Business Administration

(2) Sufficient reasons for SBA to con-
clude that a socially disadvantaged in-
dividual is no longer economically dis-
advantaged include, but are not limited
to, excessive withdrawals of funds or
other assets withdrawn from the con-
cern by its owners, or substantial per-
sonal assets, income or net worth of
any disadvantaged owner. SBA may
also consider access by the Participant
firm to a significant new source of cap-
ital or loans since the financial condi-
tion of the Participant is considered in
evaluating the disadvantaged individ-
ual’s economic status.

(d) Ezxcessive withdrawals. (1) The term
withdrawal includes, but is not limited
to, the following: officer’s salary; cash
dividends; distributions in excess of
amounts needed to pay S Corporation
taxes; cash and property withdrawals;
bonuses; loans; advances; payments to
immediate family members; invest-
ments on behalf of an owner, officer, or
key employee; acquisition of a business
not merged with the 8(a) Participant;
charitable contributions; and specula-
tive ventures.

(2) If SBA determines that excessive
funds or other assets have been with-
drawn from the Participant, SBA may:

(i) Initiate termination proceedings
under §§124.303 and 124.304 where the
withdrawals detrimentally affect the
achievement of the Participant’s tar-
gets, objectives and goals set forth in
its business plan, or its overall busi-
ness development;

(ii) Initiate early graduation pro-
ceedings under §§124.302 and 124.303
where the withdrawals do not ad-
versely affect the Participant’s busi-
ness development; or

(iii) Require an appropriate reinvest-
ment of funds or other assets, as well
as any other actions SBA deems nec-
essary to counteract the detrimental
effects of the withdrawals, as a condi-
tion of the Participant maintaining
program eligibility.

(3) Withdrawals are excessive if dur-
ing any fiscal year of the Participant
they exceed (i) $150,000 for firms with
sales up to $1,000,000; (ii) $200,000 for
firms with sales between $1,000,000 and
$2,000,000; and (iii) $300,000 for firms
with sales over $2,000,000.

(4) The fact that a concern’s net
worth has increased despite with-

§124.204

drawals that are deemed excessive will
not preclude SBA from determining
that such withdrawals were detri-
mental to the attainment of the con-
cern’s business objectives or to its
overall business development.

APPLYING TO THE 8(a) BD PROGRAM

§124.201 May any business submit an
application?

Any concern or any individual on be-
half of a business has the right to apply
for 8(a) BD program participation
whether or not there is an appearance
of eligibility.

§124.202 Where must an application
be filed?

An application for 8(a) BD program
admission must be filed in the SBA Di-
vision of Program Certification and
Eligibility (DPCE) field office serving
the territory in which the principal
place of business is located. The SBA
district office will provide an applicant
concern with information regarding
the 8(a) BD program and with all re-
quired application forms.

§124.203 What must a concern submit
to apply to the 8(a) BD program?

Each 8(a) BD applicant concern must
submit those forms and attachments
required by SBA when applying for ad-
mission to the 8(a) BD program. These
forms and attachments will include,
but not be limited to, financial state-
ments, Federal personal and business
tax returns, and personal history state-
ments. An applicant must also submit
IRS Form 4506, Request for Copy or
Transcript of Tax Form, to SBA. The
application package may be in the
form of an electronic application.

§124.204 How does SBA process appli-
cations for 8(a) BD program admis-
sion?

(a) The AA/8(a)BD is authorized to
approve or decline applications for ad-
mission to the 8(a) BD program. The
appropriate DPCE field office will re-
ceive, review and evaluate all 8(a) BD
applications except those from ANC-
owned applicants. SBA’s Anchorage
District Office will receive all applica-
tions from ANC-owned applicants and
review them for completeness before
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sending them to the AA/8(a)BD for fur-
ther processing. The appropriate field
office will advise each program appli-
cant within 15 days after the receipt of
an application whether the application
is complete and suitable for evaluation
and, if not, what additional informa-
tion or clarification is required to com-
plete the application. SBA will process
an application for 8(a) BD program par-
ticipation within 90 days of receipt of a
complete application package by the
DPCE field office. Incomplete applica-
tion packages will not be processed.

(b) SBA, in its sole discretion, may
request clarification of information
contained in the application at any
time in the application process. SBA
will take into account any clarifica-
tions made by an applicant in response
to a request for such by SBA.

(c) An applicant concern’s eligibility
will be based on circumstances existing
on the date of application, except
where clarification is made pursuant to
paragraph (b) of this section or as pro-
vided in paragraph (d) of this section.

(d) Changed circumstances for an ap-
plicant concern occurring subsequent
to its application and which adversely
affect eligibility will be considered and
may constitute grounds for decline.
The applicant must inform SBA of any
changed circumstances that could ad-
versely affect its eligibility for the pro-
gram (particularly economic disadvan-
tage and ownership and control) during
its application review. Failure to in-
form SBA of any such changed cir-
cumstances constitutes good cause for
which SBA may terminate the Partici-
pant if non-compliance is discovered
after admittance.

(e) The decision of the AA/8(a)BD to
approve or deny an application will be
in writing. A decision to deny admis-
sion will state the specific reasons for
denial, and will inform the applicant of
any appeal rights.

(f) If the AA/8(a)BD approves the ap-
plication, the date of the approval let-
ter is the date of program certification
for purposes of determining the con-
cern’s program term.
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§124.205 Can an applicant ask SBA to
reconsider SBA’s initial decision to
decline its application?

(a) An applicant may request the AA/
8(a)BD to reconsider his or her initial
decline decision by filing a request for
reconsideration with the SBA field of-
fice that originally processed its appli-
cation. Filing means submission by
personal delivery, first-class mail, ex-
press mail, facsimile transmission fol-
lowed by first-class mail, or commer-
cial delivery service. The applicant
must submit its request for reconsider-
ation within 45 days of receiving notice
that its application was declined. The
applicant must provide any additional
information and documentation perti-
nent to overcoming the reason(s) for
the initial decline.

(b) The AA/8(a)BD will issue a writ-
ten decision within 45 days of the re-
gional DPCE’s receipt of the appli-
cant’s request. The AA/8(a)BD may ei-
ther approve the application, deny it
on the same grounds as the original de-
cision, or deny it on other grounds. If
denied, the AA/8(a)BD will explain why
the applicant is not eligible for admis-
sion to the 8(a) BD program and give
specific reasons for the decline.

(c) If the AA/8(a)BD declines the ap-
plication solely on issues not raised in
the initial decline, the applicant can
ask for reconsideration as if it were an
initial decline.

§124.206 What appeal rights are avail-
able to an applicant that has been
denied admission?

(a) An applicant may appeal a denial
of program admission to SBA’s Office
of Hearings and Appeals (OHA), if it is
based solely on a negative finding of
social disadvantage, economic dis-
advantage, ownership, control, or any
combination of these four criteria. A
denial decision that is based at least in
part on the failure to meet any other
eligibility criterion is not appealable
and is the final decision of SBA.

(b) The applicant may appeal an ini-
tial decision of the AA/8(a)BD without
requesting reconsideration, or may ap-
peal the decision of the AA/8(a)BD on
reconsideration.

(c) The applicant may initiate an ap-
peal by filing a petition in accordance
with part 134 of this chapter with OHA
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