Small Business Administration

Subpart E—Penalties and Retention of
Records

125.29 What penalties may be imposed under
this part?
AUTHORITY: 15 U.S.C. 632(p), (q); 634(b)(6);
637; 644 and 657(f).

SOURCE: 61 FR 3312, Jan. 31, 1996, unless
otherwise noted.

§125.1 Programs included.

The regulations in this part relate to
the Government contracting assistance
programs of SBA. There are five main
programs: Prime contracting assist-
ance; Subcontracting assistance; Gov-
ernment property sales assistance; the
Certificate of Competency program;
and Service-Disabled Veteran-Owned
Small Business Concern contracting
assistance. The objective of the pro-
grams is to assist small businesses in
obtaining a fair share of Federal Gov-
ernment contracts, subcontracts, and
property sales.

[61 FR 3312, Jan. 31, 1996, as amended at 69
FR 25266, May 5, 2004]

§125.2 Prime contracting assistance.

(a) General. Small business concerns
must receive any award or contract, or
any contract for the sale of Govern-
ment property, that SBA and the pro-
curing or disposal agency determine to
be in the interest of:

(1) Maintaining or mobilizing the Na-
tion’s full productive capacity;

(2) War or national defense programs;

(3) Assuring that a fair proportion of
the total purchases and contracts for
property, services and construction for
the Government in each industry cat-
egory are placed with small business
concerns; or

(4) Assuring that a fair proportion of
the total sales of Government property
is made to small business concerns.

(b) Responsibilities in the acquisition
planning process. (1) SBA Procurement
Center Representatives (PCRs) are gen-
erally located at Federal agencies and
buying activities which have major
contracting programs. PCRs are re-
sponsible for reviewing all acquisitions
not set-aside for small businesses to de-
termine whether a set-aside is appro-
priate and to identify alternative strat-
egies to maximize the participation of
small businesses in the procurement.
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(2) As early in the acquisition plan-
ning process as practicable, but no
later than 30 days before the issuance
of a solicitation, or prior to placing an
order without a solicitation, the pro-
curing activity must coordinate with
the procuring activity’s Small Business
Specialist (SBS) when the acquisition
strategy contemplates an acquisition
meeting the dollar amounts in para-
graph (b)(2)(i) of this section, unless
the contract or order is entirely re-
served or set-aside for small business
concerns as authorized under the Small
Business Act. The SBS must notify the
agency Office of Small and Disadvan-
taged Business Utilization (OSDBU) if
the strategy or plan includes bundled
requirements that the agency has not
identified as bundled or includes un-
necessary or unjustified bundling of re-
quirements. If the strategy involves
substantial bundling, the SBS shall as-
sist in identifying alternative strate-
gies that would reduce or minimize the
scope of the bundling.

(i) The procuring activity must co-
ordinate the acquisition strategy with
the cognizant SBS in accordance with
paragraph (b)(2) of this section if the
estimated acquisition, contract or
order value is:

(A) $7 million or more for the Depart-
ment of Defense;

(B) $5 million or more for the Na-
tional Aeronautics and Space Adminis-
tration, the General Services Adminis-
tration, and the Department of Energy;
and

(C) $2 million or more for all other
agencies.

(ii) If the strategy contemplates mul-
tiple award contracts or multiple
award orders under the Federal Supply
Schedule or a task or delivery order
contract awarded by another agency,
the thresholds in paragraph (b)(2)(i) of
this section apply to the cumulative
estimated value of the multiple award
contracts or orders, including options.

(3) A procuring activity must provide
a copy of a proposed acquisition strat-
egy (e.g., Department of Defense Form
2579, or equivalent) to the applicable
PCR (or to the SBA Office of Govern-
ment Contracting Area Office serving
the area in which the buying activity
is located if a PCR is not assigned to
the procuring activity) at least 30 days
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prior to a solicitation’s issuance when-
ever a proposed acquisition strategy:

(i) Includes in its description goods
or services currently being performed
by a small business and the magnitude
of the quantity or estimated dollar
value of the proposed procurement
would render small business prime con-
tract participation unlikely;

(i1) Seeks to package or consolidate
discrete construction projects; or

(iii) Meets the definition of a bundled
requirement as defined in paragraph
(d)(1)(@) of this section.

(4) Whenever any of the cir-
cumstances identified in paragraph
(b)(2) of this section exist, the pro-
curing activity must also submit to the
applicable PCR (or to the SBA Office of
Government Contracting Area Office
serving the area in which the buying
activity is located if a PCR is not as-
signed to the procuring activity) a
written statement explaining why:

(i) If the proposed acquisition strat-
egy involves a bundled requirement,
the procuring activity believes that the
bundled requirement is necessary and
justified under the analysis required by
paragraph (d)(3)(iii) of this section; or

(ii) If the description of the require-
ment includes goods or services cur-
rently being performed by a small busi-
ness and the magnitude of the quantity
or estimated dollar value of the pro-
posed procurement would render small
business prime contract participation
unlikely, or if a proposed procurement
for construction seeks to package or
consolidate discrete construction
projects:

(A) The proposed acquisition cannot
be divided into reasonably small lots to
permit offers on quantities less than
the total requirement;

(B) Delivery schedules cannot be es-
tablished on a basis that will encour-
age small business participation;

(C) The proposed acquisition cannot
be offered so as to make small business
participation likely; or

(D) Construction cannot be procured
as separate discrete projects.

(5) In conjunction with their duties
to promote the set-aside of procure-
ments for small business, PCRs will
identify small businesses that are capa-
ble of performing particular require-
ments, including teams of small busi-
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ness concerns for larger or bundled re-
quirements (see §121.103(f)(3) of this
chapter).

(6)(1) If a PCR believes that a pro-
posed procurement will render small
business prime contract participation
unlikely, or if a PCR does not believe a
bundled requirement to be necessary
and justified, the PCR shall rec-
ommend to the procurement activity
alternative procurement methods
which would increase small business
prime contract participation. Such al-
ternatives may include:

(A) Breaking up the procurement
into smaller discrete procurements;

(B) Breaking out one or more dis-
crete components, for which a small
business set-aside may be appropriate;
and

(C) Reserving one or more awards for
small companies when issuing multiple
awards under task order contracts.

(ii) Where bundling is necessary and
justified, the PCR will work with the
procuring activity to tailor a strategy
that preserves small business prime
contract participation to the max-
imum extent practicable.

(iii) The PCR will also work to en-
sure that small business participation
is maximized through teaming arrange-
ments and subcontracting opportuni-
ties. This may include:

(A) Recommending that the solicita-
tion and resultant contract specifically
state the small business subcon-
tracting goals, which are expected of
the contractor awardee;

(B) Recommending that the small
business subcontracting goals be based
on total contract dollars instead of
subcontract dollars;

(C) Reviewing an agency’s oversight
of its subcontracting program, includ-
ing its overall and individual assess-
ment of a contractor’s compliance with
its small business subcontracting
plans. The PCR will furnish a copy of
the information to the SBA Commer-
cial Market Representative (CMR)
servicing the contractor; and

(D) Recommending that a separate
evaluation factor with significant
weight is established for the extent to
which offerors attained their subcon-
tracting goals on previous contracts.
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(7) In cases where there is disagree-
ment between a PCR and the con-
tracting officer over the suitability of
a particular acquisition for a small
business set-aside, whether or not the
acquisition is a bundled or substan-
tially bundled requirement within the
meaning of paragraph (d) of this sec-
tion, the PCR may initiate an appeal
to the head of the contracting activity.
If the head of the contracting activity
agrees with the contracting officer,
SBA may appeal the matter to the sec-
retary of the department or head of the
agency. The time limits for such ap-
peals are set forth in 19.505 of the Fed-
eral Acquisition Regulation (FAR) (48
CFR 19.505).

(8) PCRs will work with the cog-
nizant SBS and agency OSDBU as early
in the acquisition process as prac-
ticable to identify proposed solicita-
tions that involve bundling, and with
the agency acquisition officials to re-
vise the acquisition strategies for such
proposed solicitations, where appro-
priate, to increase the probability of
participation by small businesses, in-
cluding small business contract teams,
as prime contractors. If small business
participation as prime contractors ap-
pears unlikely, the SBS and PCR will
facilitate small business participation
as subcontractors or suppliers.

(c) BPCR responsibilities. (1) SBA is re-
quired by section 403 of Public Law 98-
577 (15 U.S.C. 644(1)) to assign a break-
out PCR (BPCR) to major contracting
centers. A major contracting center is
a center that, as determined by SBA,
purchases substantial dollar amounts
of other than commercial items, and
which has the potential to achieve sig-
nificant savings as a result of the as-
signment of a BPCR.

(2) BPCRs advocate full and open
competition in the Federal contracting
process and recommend the breakout
for competition of items and require-
ments which previously have not been
competed. They may appeal the failure
by the buying activity to act favorably
on a recommendation in accord with
the appeal procedures set forth in
§19.505 of the FAR (48 CFR 19.505).
BPCRs also review restrictions and ob-
stacles to competition and make rec-
ommendations for improvement. Other
authorized functions of a BPCR are set
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forth in 48 CFR 19.403(c) of the FAR and
Section 15(1) of the Act (15 U.S.C.
644(1)).

(d) Contract bundling—(1) Definitions—
(i) Bundled requirement or bundling. The
term bundled requirement or bundling re-
fers to the consolidation of two or
more procurement requirements for
goods or services previously provided
or performed under separate smaller
contracts into a solicitation of offers
for a single contract that is likely to
be unsuitable for award to a small busi-
ness concern due to:

(A) The diversity, size, or specialized
nature of the elements of the perform-
ance specified;

(B) The aggregate dollar value of the
anticipated award;

(C) The geographical dispersion of
the contract performance sites; or

(D) Any combination of the factors
described in paragraphs (d)(1)(d) (A),
(B), and (C) of this section.

(ii) Separate smaller contract. A sepa-
rate smaller contract is a contract that
has previously been performed by one
or more small business concerns or was
suitable for award to one or more small
business concerns.

(iii) Single contract, as used in this
definition, includes:

(A) Multiple awards of indefinite-
quantity contracts under a single solic-
itation for the same or similar supplies
or services to two or more sources; and

(B) An order placed against an indefi-
nite quantity contract under a Federal
Supply Schedule contract or a task or
delivery order contract awarded by an-
other agency (i.e., Government-wide ac-
quisition contract or multi-agency
contract).

(iv) Substantial bundling means any
bundling that meets the dollar
amounts specified in paragraph (b)(2)(1)
of this section.

(2) Requirement to foster small business
participation. The Small Business Act
requires each Federal agency to foster
the participation of small business con-
cerns as prime contractors, subcontrac-
tors, and suppliers in the contracting
opportunities of the Government. To
comply with this requirement, agency
acquisition planners must:

(i) Structure procurement require-
ments to facilitate competition by and
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among small business concerns, includ-
ing small business concerns owned and
controlled by veterans, small business
concerns owned and controlled by serv-
ice-disabled veterans, qualified
HUBZone small business concerns,
small business concerns owned and
controlled by socially and economi-
cally disadvantaged individuals and
small business concerns owned and
controlled by women; and

(ii) Avoid unnecessary and unjusti-
fied bundling of contract requirements
that inhibits or precludes small busi-
ness participation in procurements as
prime contractors.

(3) Requirement for market research. In
addition to the requirements of para-
graph (b)(2) of this section and before
proceeding with an acquisition strat-
egy that could lead to a contract con-
taining bundled or substantially bun-
dled requirements, an agency must
conduct market research to determine
whether bundling of the requirements
is necessary and justified. During the
market research phase, the acquisition
team should consult with the applica-
ble PCR (or if a PCR is not assigned to
the procuring activity, the SBA Office
of Government Contracting Area Office
serving the area in which the buying
activity is located).

(4) Requirement to notify current small
business contractors of intent to bundle.
The procuring activity must notify
each small business which is per-
forming a contract that it intends to
bundle that requirement with one or
more other requirements at least 30
days prior to the issuance of the solici-
tation for the bundled or substantially
bundled requirement. The procuring
activity, at that time, should also pro-
vide to the small business the name,
phone number and address of the appli-
cable SBA PCR (or if a PCR is not as-
signed to the procuring activity, the
SBA Office of Government Contracting
Area Office serving the area in which
the buying activity is located).

(5) Determining requirements to be nec-
essary and justified. When the procuring
activity intends to proceed with an ac-
quisition involving bundled or substan-
tially bundled procurement require-
ments, it must document the acquisi-
tion strategy to include a determina-
tion that the bundling is necessary and
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justified, when compared to the bene-
fits that could be derived from meeting
the agency’s requirements through sep-
arate smaller contracts.

(i) The procuring activity may deter-
mine a consolidated requirement to be
necessary and justified if, as compared
to the benefits that it would derive
from contracting to meet those re-
quirements if not consolidated, it
would derive measurably substantial
benefits. The procuring activity must
quantify the identified benefits and ex-
plain how their impact would be meas-
urably substantial. The benefits may
include cost savings and/or price reduc-
tion, quality improvements that will
save time or improve or enhance per-
formance or efficiency, reduction in ac-
quisition cycle times, better terms and
conditions, and any other benefits that
individually, in combination, or in the
aggregate would lead to:

(A) Benefits equivalent to 10 percent
of the contract or order value (includ-
ing options) where the contract or
order value is $75 million or less; or

(B) Benefits equivalent to 5 percent
of the contract or order value (includ-
ing options) or $7.5 million, whichever
is greater, where the contract or order
value exceeds $75 million.

(ii) Notwithstanding paragraph
(d)(5)(1) of this section, the Assistant
Secretaries with responsibility for ac-
quisition matters (Service Acquisition
Executives) or the Under Secretary of
Defense for Acquisition and Tech-
nology (for other Defense Agencies) in
the Department of Defense and the
Deputy Secretary or equivalent in ci-
vilian agencies may, on a non-dele-
gable basis determine that a consoli-
dated requirement is necessary and jus-
tified when:

(A) There are benefits that do not
meet the thresholds set forth in para-
graph (d)(5)(i) of this section but, in the
aggregate, are critical to the agency’s
mission success; and

(B) Procurement strategy provides
for maximum practicable participation
by small business.

(iii) The reduction of administrative
or personnel costs alone shall not be a
justification for bundling of contract
requirements unless the administrative
or personnel cost savings are expected
to be substantial, in relation to the
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dollar value of the procurement to be
consolidated (including options). To be
substantial, such cost savings must be
at least 10 percent of the contract
value (including options).

(iv) In assessing whether cost savings
and/or a price reduction would be
achieved through bundling, the pro-
curing activity and SBA must compare
the price that has been charged by
small businesses for the work that they
have performed and, where available,
the price that could have been or could
be charged by small businesses for the
work not previously performed by
small business.

(6) OMB Circular A-76 Cost Comparison
Analysis. The substantial benefit anal-
ysis set forth in paragraph (d)(5)(i) of
this section is not required where a re-
quirement is subject to a Cost Com-
parison Analysis under OMB Circular
A-76 (See 5 CFR 1310.3 for availability).

(7) Substantial bundling. (i) Where a
proposed procurement strategy in-
volves a substantial bundling of con-
tract requirements, the procuring
agency must, in the documentation of
that strategy, include a determination
that the anticipated benefits of the
proposed bundled contract justify its
use, and must include, at a minimum:

(A) The analysis for bundled require-
ments set forth in paragraph (d)(5)(i) of
this section;

(B) An assessment of the specific im-
pediments to participation by small
business concerns as prime contractors
that will result from the substantial
bundling;

(C) Actions designed to maximize
small business participation as prime
contractors, including provisions that
encourage small business teaming for
the substantially bundled requirement;

(D) Actions designed to maximize
small business participation as sub-
contractors (including suppliers) at
any tier under the contract or con-
tracts that may be awarded to meet
the requirements; and

(E) The identification of the alter-
native strategies that would reduce or
minimize the scope of the bundling,
and the rationale for not choosing
those alternatives (i.e., consider the
strategies under paragraphs (b)(6) (i)
and (d) of this section).
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(ii) At least 30 days prior to the solic-
itation release, the procuring activity
shall provide the PCR and the agency
OSDBU a copy of the proposed acquisi-
tion, including the analysis required by
paragraph (d)(7) of this section, the ac-
quisition plan, any bundling informa-
tion required under paragraph (b)(3) of
this section, and any other relevant in-
formation. The PCR and agency
OSDBU or SBS, as applicable, shall
work together to develop alternative
acquisition strategies identified in
paragraph (b)(6) of this section to en-
hance small business participation.

(8) Significant subcontracting oppor-
tunity. (i) Where a bundled or substan-
tially bundled requirement offers a sig-
nificant opportunity for subcon-
tracting, the procuring agency must
designate the following factors as sig-
nificant factors in evaluating offers:

(A) A factor that is based on the rate
of participation provided under the
subcontracting plan for small business
in the performance of the contract; and

(B) For the evaluation of past per-
formance of an offeror, a factor that is
based on the extent to which the offer-
or attained applicable goals for small
business participation in the perform-
ance of contracts.

(ii) Where the offeror for such a bun-
dled contract qualifies as a small busi-
ness concern, the procuring agency
must give to the offeror the highest
score possible for the evaluation fac-
tors identified in paragraph (d)(5)(i) of
this section.

(e) OSDBU Owersight Functions. The
Agency OSDBU must:

(1) Conduct annual reviews to assess
the:

(i) Extent to which small businesses
are receiving their fair share of Federal
procurements, including contract op-
portunities under programs adminis-
tered under the Small Business Act;

(ii) Adequacy of the bundling docu-
mentation and justification; and

(iii) Adequacy of actions taken to
mitigate the effects of necessary and
justified contract bundling on small
businesses (e.g., review agency over-
sight of prime contractor subcon-
tracting plan compliance under the
subcontracting program).

(2) Provide a copy of the assessment
under paragraph (e)(1) of this section to
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the Agency Head and SBA Adminis-
trator.

[61 FR 3312, Jan. 31, 1996, as amended at 63
FR 31908, June 11, 1998; 64 FR 57370, Oct. 25,
1999; 65 FR 45833, July 26, 2000; 68 FR 60012,
Oct. 20, 2003]

§125.3 Subcontracting assistance.

(a) General. The purpose of the sub-
contracting assistance program is to
provide the maximum practicable sub-
contracting opportunities for small
business concerns, including small
business concerns owned and controlled
by veterans, small business concerns
owned and controlled by service-dis-
abled veterans, certified HUBZone
small business concerns, certified
small business concerns owned and
controlled by socially and economi-
cally disadvantaged individuals, and
small business concerns owned and
controlled by women. The subcon-
tracting assistance program imple-
ments section 8(d) of the Small Busi-
ness Act, which includes the require-
ment that, unless otherwise exempt,
other-than-small business concerns
awarded contracts that offer subcon-
tracting possibilities by the Federal
Government in excess of $500,000, or in
excess of $1,000,000 for construction of a
public facility, must submit a subcon-
tracting plan to the appropriate con-
tracting agency. The Federal Acquisi-
tion Regulation sets forth the require-
ments for subcontracting plans in 48
CFR 19.7, and the clause at 48 CFR
52.219-9.

(b) Responsibilities of prime contractors.
(1) Prime contractors (including small
business prime contractors) selected to
receive a Federal contract that exceeds
the traditional simplified acquisition
threshold of $100,000, that will not be
performed entirely outside of any
state, territory, or possession of the
United States, the District of Colum-
bia, or the Commonwealth of Puerto
Rico, and that is not for services which
are personal in nature, are responsible
for ensuring that small business con-
cerns have the maximum practicable
opportunity to participate in the per-
formance of the contract, including
subcontracts for subsystems, assem-
blies, components, and related services
for major systems, consistent with the
efficient performance of the contract.
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(2) A small business cannot be re-
quired to submit a formal subcon-
tracting plan or be asked to submit a
formal subcontracting plan, a small-
business prime contractor is encour-
aged to provide maximum practicable
opportunity to other small businesses
to participate in the performance of
the contract, consistent with the effi-
cient performance of the contract.

(3) Efforts to provide the maximum
practicable subcontracting opportuni-
ties for small business concern may in-
clude, as appropriate for the procure-
ment, one or more of the following ac-
tions:

(i) Breaking out contract work items
into economically feasible units, as ap-
propriate, to facilitate small business
participation;

(ii) Conducting market research to
identify small business subcontractors
and suppliers through all reasonable
means, such as performing on-line
searches on the Central Contractor
Registration (NCR), posting Notices of
Sources Sought and/or Requests for
Proposal on SBA’s SUB-Net, partici-
pating in Business Matchmaking
events, and attending pre-bid con-
ferences;

(iii) Soliciting small business con-
cerns as early in the acquisition proc-
ess as practicable to allow them suffi-
cient time to submit a timely offer for
the subcontract;

(iv) Providing interested small busi-
nesses with adequate and timely infor-
mation about the plans, specifications,
and requirements for performance of
the prime contract to assist them in
submitting a timely offer for the sub-
contract;

(v) Negotiating in good faith with in-
terested small businesses;

(vi) Directing small businesses that
need additional assistance to SBA;

(vii) Assisting interested small busi-
nesses in obtaining bonding, lines of
credit, required insurance, necessary
equipment, supplies, materials, or serv-
ices;

(viii) Utilizing the available services
of small business associations; local,
state, and Federal small business as-
sistance offices; and other organiza-
tions; and

(ix) Participating in a formal men-
tor-protégé program with one or more
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