§126.201

HUBZone. When determining the per-
centage of employees that reside in a
HUBZone, if the percentage results in a
fraction, round up to the nearest whole
number.

(5) Contract Performance. The concern
must represent, as provided in the ap-
plication, that it will ‘“attempt to
maintain” (see §126.103) having 35% of
its employees reside in a HUBZone dur-
ing the performance of any HUBZone
contract it receives.

(d) Subcontracting. The concern must
represent, as provided in the applica-
tion, that it will ensure that it will
comply with certain contract perform-
ance requirements in connection with
contracts awarded to it as a qualified
HUBZone SBC, as set forth in §126.700.

[69 FR 29422, May 24, 2004, as amended at 70
FR 51249, Aug. 30, 2005]

§126.201 Who does SBA consider to
own a HUBZone SBC?

An owner of a SBC seeking HUBZone
certification or a qualified HUBZone
SBC is a person who owns any legal or
equitable interest in such SBC. If an
Employee Stock Ownership Plan owns
all or part of the concern, SBA con-
siders each stock trustee and plan
member to be an owner. If a trust owns
all or part of the concern, SBA con-
siders each trustee and trust bene-
ficiary to be an owner. In addition:

(a) Corporations. SBA considers any
person who owns stock, whether voting
or non-voting, to be an owner. SBA
considers options to purchase stock
and the right to convert debentures
into voting stock to have been exer-
cised.

Example: U.S. citizens own all of the stock
of a corporation. A corporate officer, a non-
U.S. citizen, owns no stock in the corpora-
tion but owns options to purchase stock in
the corporation. SBA will consider the op-
tions exercised and the individual to be an
owner. Therefore, if that corporate officer
has options to purchase 50% or more of the
corporate stock, pursuant to §126.200, the
corporation would not be eligible to be a
qualified HUBZone SBC because it is not at
least 51% owned and controlled by persons
who are U.S. citizens.

(b) Partnerships. SBA considers all
partners, whether general or limited,
to be owners in a partnership.
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(c) Sole proprietorships. The proprietor
is the owner.

(d) Limited liability companies. SBA
considers each member to be an owner
of a limited liability company.

[69 FR 29422, May 24, 2004, as amended at 70
FR 51249, Aug. 30, 2005; 71 FR 69183, Nov. 30,
2006]

§126.202 Who does SBA consider to
control a HUBZone SBC?

Control means both the day-to-day
management and long-term decision-
making authority for the HUBZone
SBC. Many persons share control of a
concern, including each of those occu-
pying the following positions: officer,
director, general partner, managing
partner, managing member and man-
ager. In addition, key employees who
possess expertise or responsibilities re-
lated to the concern’s primary eco-
nomic activity may share significant
control of the concern. SBA will con-
sider the control potential of such key
employees on a case by case basis.

[69 FR 29422, May 24, 2004]

§126.203 What size standards apply to
HUBZone SBCs?

(a) At time of application for certifi-
cation. A HUBZone SBC must meet
SBA’s size standards for its primary in-
dustry classification as defined in
§121.201 of this title. If SBA is unable
to verify that a concern is small, SBA
may deny the concern status as a
qualified HUBZone SBC, or SBA may
request a formal size determination
from the responsible Government Con-
tracting Area Director or designee.

(b) At time of initial contract offer. A
HUBZone SBC must be small for the
size standard corresponding to the
NAICS code assigned to the contract.

[63 FR 31908, June 11, 1998, as amended at 69
FR 29422, May 24, 2004]

§126.204 May a qualified HUBZone
SBC have affiliates?

A concern may have affiliates pro-
vided that the aggregate size of the
concern and all of its affiliates is small
as defined in part 121 of this title, ex-
cept as otherwise provided for small
agricultural cooperatives in §126.103.

[70 FR 51249, Aug. 30, 2005]
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