§126.603

§126.603 Does HUBZone -certification
guarantee receipt of HUBZone con-
tracts?

HUBZone certification does not guar-
antee that a qualified HUBZone SBC
will receive HUBZone contracts. Quali-
fied HUBZone SBCs should market
their capabilities to appropriate con-
tracting activities in order to increase
the prospect that the contracting ac-
tivity will adopt an acquisition strat-
egy that includes HUBZone contract
opportunities.

[69 FR 29425, May 24, 2004]

§126.604 Who decides if a contract op-
portunity for HUBZone set-aside
competition exists?

The contracting officer for the con-
tracting activity makes this decision.

§126.605 What requirements are not
available for HUBZone contracts?

A contracting activity may not make
a requirement available for a HUBZone
contract if:

(a) The contracting activity other-
wise would fulfill that requirement
through award to Federal Prison Indus-
tries, Inc. under 18 U.S.C. 4124 or 4125,
or to Javits-Wagner-O’Day Act partici-
pating non-profit agencies for the blind
and severely disabled, under 41 U.S.C.
46 et seq., as amended; or

(b) An 8(a) participant currently is
performing the requirement through
the 8(a)BD program or SBA has accept-
ed the requirement for award through
the 8(a)BD program, unless SBA has
consented to release the requirement
from the 8(a)BD program.

[63 FR 31908, June 11, 1998, as amended at 69
FR 29425, May 24, 2004]

§126.606 May a CO request that SBA
release a requirement from the
8(a)BD program for award as a
HUBZone contract?

A CO may request that SBA release
an 8(a) requirement for award as a
HUBZone contract. However, SBA will
grant its consent only where neither
the incumbent nor any other 8(a) par-
ticipant can perform the requirement.
The request must be made to the AA/
BD, who will make a determination
after consulting with the AA/HUB.

[69 FR 29425, May 24, 2004]
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§126.607 When must a contracting offi-
cer set aside a requirement for
qualified HUBZone SBCs?

(a) The contracting officer first must
review a requirement to determine
whether it is excluded from HUBZone
contracting pursuant to §126.605.

(b) If the contracting officer deter-
mines that §126.605 does not apply, the
contracting officer shall set aside the
requirement for HUBZone, 8(a) or
SDVO SBC contracting before setting
aside the requirement as a small busi-
ness set-aside.

(c) If the contracting officer decides
to set aside the requirement for com-
petition restricted to qualified
HUBZone SBCs, the contracting officer
must:

(1) Have a reasonable expectation
after reviewing SBA’s list of qualified
HUBZone SBCs that at least two re-
sponsible qualified HUBZone SBCs will
submit offers; and

(2) Determine that award can be
made at fair market price.

[63 FR 31908, June 11, 1998, as amended at 70
FR 51250, Aug. 30, 2005]

§126.608 Are there HUBZone contract
opportunities at or below the sim-
plified acquisition threshold or
micropurchase threshold?

A CO may make a requirement avail-
able as a HUBZone set-aside if it is at
or below the simplified acquisition
threshold. In addition, a CO may award
a requirement as a HUBZone contract
to a qualified HUBZone SBC at or
below the micropurchase threshold.

[69 FR 29425, May 24, 2004]

§126.609 What must the contracting
officer do if a contracting oppor-
tunity does not exist for competi-
tion among qualified HUBZone
SBCs?

If a contract opportunity for com-
petition among qualified SBCs does not
exist under the provisions of §126.607,
the contracting officer must first con-
sider the possibility of making an
award to a qualified HUBZone SBC on
a sole source basis, and then to a small
business under small business set-aside
procedures, in that order of precedence.
If the criteria are not met for any of
these special contracting authorities,
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Small Business Administration

then the contracting officer may so-
licit the procurement through another
appropriate contracting method.

§126.610 May SBA appeal a con-
tracting officer’s decision not to re-
serve a procurement for award as a
HUBZone contract?

(a) The Administrator may appeal a
CO’s decision not to make a particular
requirement available for award as a
HUBZone contract to the Secretary of
the department or head of the agency.

(b) An appeal is initiated by SBA’s
Procurement Center Representative to
the CO, and may be in response to in-
formation supplied by the AA/HUB, his
or her designee, or other interested
parties.

[69 FR 29425, May 24, 2004]

§126.611 What is the process for such
an appeal?

(a) Notice of appeal. When the con-
tracting officer rejects a recommenda-
tion by SBA’s Procurement Center
Representative to make a requirement
available for award as a HUBZone con-
tract, he or she must notify the Pro-
curement Center Representative as
soon as practicable. If the Adminis-
trator intends to appeal the decision,
SBA must notify the contracting offi-
cer no later than five business days
after receiving notice of the con-
tracting officer’s decision.

(b) Suspension of action. Upon receipt
of notice of SBA’s intent to appeal, the
contracting officer must suspend fur-
ther action regarding the procurement
until the head of the contracting activ-
ity issues a written decision on the ap-
peal, unless the head of the contracting
activity makes a written determina-
tion that urgent and compelling cir-
cumstances which significantly affect
the interests of the United States com-
pel award of the contract.

(¢c) Deadline for appeal. Within 15 busi-
ness days of SBA’s notification to the
CO, SBA must file its formal appeal
with the Secretary of the department
or head of the agency, or the appeal
will be deemed withdrawn.

(d) Decision. The contracting activity
must specify in writing the reasons for

§126.613

a denial of an appeal brought under
this section.

[63 FR 31908, June 11, 1998, as amended at 69
FR 29425, May 24, 2004]

§126.612 When may a CO award sole
source contracts to qualified
HUBZone SBCs?

A contracting officer may award a
sole source contract to a qualified
HUBZone SBC only when the con-
tracting officer determines that:

(a) None of the provisions of §§126.605
or 126.607 apply;

(b) The anticipated award price of the
contract, including options, will not
exceed:

(1) $5,000,000 for a requirement within
the NAICS codes for manufacturing; or

(2) $3,000,000 for a requirement within
all other NAICS codes;

(¢c) Two or more qualified HUBZone
SBCs are not likely to submit offers;

(d) A qualified HUBZone SBC is a re-
sponsible contractor able to perform
the contract; and

(e) In the estimation of the CO, con-
tract award can be made at a fair and
reasonable price.

[63 FR 31908, June 11, 1998, as amended at 69
FR 29425, May 24, 2004]

§126.613 How does a price evaluation
preference affect the bid of a quali-
fied HUBZone SBC in full and open
competition?

(a)(1) Where a CO will award a con-
tract on the basis of full and open com-
petition, the CO must deem the price
offered by a qualified HUBZone SBC to
be lower than the price offered by an-
other offeror (other than another SBC)
if the price offered by the qualified
HUBZone SBC is not more than 10%
higher than the price offered by the
otherwise lowest, responsive, and re-
sponsible offeror. For a best value pro-
curement, the CO must apply the 10%
preference to the otherwise successful
offer of a large business and then deter-
mine which offeror represents the best
value to the Government, in accord-
ance with the terms of the solicitation.

(2) Where, after considering the price
evaluation adjustment, the price of-
fered by a qualified HUBZone SBC is
equal to the price offered by a large
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