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issues the decision after reconsider-
ation. If the Judge remands the case,
the Judge may retain jurisdiction at
his or her own discretion, and the re-
mand order may include the terms and
duration of the remand.

[67 FR 47249, July 18, 2002]

Subpart C—Rules of Practice for
Appeals From Size Determina-
tions and NAICS Code Des-
ignations

§134.301 Scope of the rules in this sub-
part C.

The rules of practice in this subpart
C apply to all appeals to OHA from:

(a) Formal size determinations made
by an SBA Government Contracting
Area Office, under part 121 of this chap-
ter, or by a Disaster Area Office, in
connection with applications for dis-
aster loans; and

(b) NAICS code designations, pursu-
ant to part 121 of this chapter.

[61 FR 2683, Jan. 29, 1996, as amended at 67
FR 47249, July 18, 2002]

§134.302 Who may appeal.

Appeals from size determinations and
NAICS code designations may be filed
with OHA by the following, as applica-
ble:

(a) Any person adversely affected by
a size determination;

(b) Any person adversely affected by
a NAICS code designation. However,
with respect to a particular sole source
8(a) contract, only the AA/8(a)BD may
appeal a NAICS code designation;

(c) The Associate or Assistant Ad-
ministrator for the SBA program in-
volved, through SBA’s Office of Gen-
eral Counsel; or

(d) The procuring agency contracting
officer responsible for the procurement
affected by a size determination.

[61 FR 2683, Jan. 29, 1996, as amended at 67
FR 47249, July 18, 2002]
§134.303 Advisory opinions.

The Office of Hearings and Appeals
does not issue advisory opinions.

[67 FR 47249, July 18, 2002]

§134.305

§134.304 Commencement of appeals
from size determinations and
NAICS code designations.

(a) Appeals from size determinations
and NAICS code designations must be
commenced by filing and serving an ap-
peal petition as follows:

(1) If the appeal is from a size deter-
mination in a pending procurement or
pending Government property sale,
then the appeal petition must be filed
and served within 15 days after appel-
lant receives the size determination;

(2) If the appeal is from a size deter-
mination other than one in a pending
procurement or pending Government
property sale, then the appeal petition
must be filed and served within 30 days
after appellant receives the size deter-
mination;

(3) If the appeal is from a NAICS code
designation, then the appeal petition
must be filed and served within 10 days
after the issuance of the initial solici-
tation. If the appeal relates to an
amendment affecting the NAICS code,
then the appeal petition must be filed
and served within 10 days after the
issuance of the amendment.

(b) An untimely appeal will be dis-
missed. However, an appeal which is
untimely under paragraph (a)(1) of this
section, with respect to a pending pro-
curement or sale, may, if timely under
paragraph (a)(2) of this section, proceed
with respect to future procurements or
sales.

[61 FR 2683, Jan. 29, 1996, as amended at 67
FR 47249, July 18, 2002]

§134.305 The appeal petition.

(a) Form. There is no required format
for an appeal petition. However, it
must include the following informa-
tion:

(1) The Area Office which issued the
size determination, or the contracting
office which designated the NAICS
code;

(2) The solicitation or contract num-
ber, and the name, address, and tele-
phone number of the contracting offi-
cer;

(3) A full and specific statement as to
why the size determination or NAICS
code designation is alleged to be in
error, together with argument sup-
porting such allegations; and
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§134.306

(4) The name, address, telephone
number, facsimile number, and signa-
ture of the appellant or its attorney.

(b) Service of size determination ap-
peals. The appellant must serve the ap-
peal petition upon each of the fol-
lowing:

(1) The SBA official who issued the
size determination;

(2) The contracting officer respon-
sible for the procurement affected by a
size determination;

(3) The business concern whose size
status is at issue;

(4) All persons who filed protests; and

(5) SBA’s Office of Procurement Law.

(c) Service of NAICS appeals. The ap-
pellant must serve the contracting offi-
cer who made the NAICS code designa-
tion and SBA’s Office of General Coun-
sel, Associate General Counsel for Pro-
curement Law, 409 3rd Street, SW.,
Washington, DC 20416.

(d) Certificate of service. The appellant
must attach to the appeal petition a
signed certificate of service meeting
the requirements of §134.204(d).

(e) Dismissal. An appeal petition
which does not contain all of the infor-
mation required in paragraph (a) of
this section may be dismissed, with or
without prejudice, by the Judge at his
or her own initiative, or upon motion
of a respondent.

61 FR 2683, Jan. 29, 1996, as amended at 65 FR
57542, Sept. 25, 2000; 67 FR 47250, July 18, 2002;
69 FR 29208, May 21, 2004]

§134.306 Transmission of the case file
and solicitation.

(a) Upon receipt of an appeal petition
pertaining to a size determination, the
Area Office which issued the size deter-
mination must immediately send to
OHA the entire case file relating to
that determination.

(b) Upon receipt of an appeal petition
pertaining to a NAICS code designa-
tion, or a size determination made in
connection with a particular procure-
ment, the procuring agency con-
tracting officer must immediately send
to OHA a paper copy of both the origi-
nal solicitation relating to that pro-
curement and all amendments.

[61 FR 2683, Jan. 29, 1996, as amended at 67
FR 47250, July 18, 2002]
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§134.307
ments.

Service and filing require-

The provisions of §134.204 apply to
the service and filing of all pleadings
and other submissions permitted under
this subpart.

§134.308 Limitation on new evidence
and adverse inference from non-
submission in appeals from size de-
terminations.

(a) Evidence not previously presented
to the Area Office which issued the size
determination being appealed will not
be considered by a Judge unless:

(1) The Judge, on his or her own ini-
tiative, orders the submission of such
evidence; or

(2) A motion is filed and served estab-
lishing good cause for the submission
of such evidence. The offered new evi-
dence must be filed and served with the
motion.

(b) If the submission of evidence is
ordered by a Judge, and the party in
possession of that evidence does not
submit it, the Judge may draw adverse
inferences against that party.

[61 FR 2683, Jan. 29, 1996, as amended at 67
FR 47250, July 18, 2002]

§134.309 Response to an appeal peti-
tion.

(a) Who may respond. Any person
served with an appeal petition, any in-
tervenor, or any person with a general
interest in an issue raised by the ap-
peal may file and serve a response sup-
porting or opposing the appeal. The re-
sponse should present argument.

(b) Time limits. The Judge will issue a
Notice and Order informing the parties
of the filing of the appeal petition, es-
tablishing the close of record as 15 days
after service of the Notice and Order,
and informing the parties that OHA
must receive any responses to the ap-
peal petition no later than the close of
record.

(c) Service. The respondent must
serve its response upon the appellant
and upon each of the persons identified
in the certificate of service attached to
the appeal petition pursuant to
§134.305.
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