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(e) A notice of appeal must be sup-
ported by a written brief specifying
why the initial decision should be re-
versed or modified.

(f) SBA’s representative may file a
brief in opposition to the notice of ap-
peal within 30 days of receiving the de-
fendant’s notice of appeal and sup-
porting brief.

(g) If a defendant timely files a no-
tice of appeal, and the time for filing
motions for reconsideration has ex-
pired, the ALJ will forward the record
of the proceeding to the Administrator.

§142.34 Are there any limitations on
the right to appeal to the Adminis-
trator?

(a) A defendant has no right to ap-
pear personally, or through a rep-
resentative, before the Administrator.

(b) There is no right to appeal any in-
terlocutory ruling.

(¢) The Administrator will not con-
sider any objection or evidence that
was not raised before the ALJ unless
the defendant demonstrates that the
failure to object was caused by extraor-
dinary circumstances. If the appealing
defendant demonstrates to the satisfac-
tion of the Administrator that extraor-
dinary circumstances prevented the
presentation of evidence at the hear-
ing, and that the additional evidence is
material, the Administrator may re-
mand the matter to the ALJ for con-
sideration of the additional evidence.

§142.35 How does the Administrator
dispose of an appeal?

(a) The Administrator may affirm,
reduce, reverse, compromise, remand,
or settle any penalty or assessment im-
posed by the ALJ in the initial decision
or reconsideration decision.

(b) The Administrator will promptly
serve each party to the appeal and the
ALJ with a copy of his or her decision.
This decision must contain a state-
ment describing the right of any per-
son, against whom a penalty or assess-
ment has been made, to seek judicial
review.

§142.36 Can I obtain judicial review?

If the initial decision is appealed, the
decision of the Administrator is the
final decision of SBA and is not subject
to judicial review unless the defendant
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files a petition for judicial review with-
in 60 days after the Administrator
serves the defendant with a copy of the
final decision.

§142.37 What judicial review is avail-
able?

31 U.S.C. 3805 authorizes judicial re-
view by the appropriate United States
District Court of any final SBA deci-
sion imposing penalties or assessments,
and specifies the procedures for such
review. To obtain judicial review, a de-
fendant must file a petition in a timely
fashion.

§142.38 Can the administrative com-
plaint be settled voluntarily?

(a) Parties may make offers of com-
promise or settlement at any time.
Any compromise or settlement must be
in writing.

(b) The reviewing official has the ex-
clusive authority to compromise or
settle the case from the date on which
the reviewing official is permitted to
issue a complaint until the ALJ issues
an initial decision.

(c) The Administrator has exclusive
authority to compromise or settle the
case from the date of the ALJ’s initial
decision until initiation of any judicial
review or any action to collect the pen-
alties and assessments.

(d) The Attorney General has exclu-
sive authority to compromise or settle
the case while any judicial review or
any action to recover penalties and as-
sessments is pending.

(e) The investigating official may
recommend settlement terms to the re-
viewing official, the Administrator, or
the Attorney General, as appropriate.
The reviewing official may recommend
settlement terms to the Administrator
or the Attorney General, as appro-
priate.

§142.39 How are civil penalties and as-
sessments collected?

31 U.S.C. 3806 and 3808(b) authorize
the Attorney General to bring specific
actions for collection of such civil pen-
alties and assessments including ad-
ministrative offset under 31 U.S.C. 3716.
The penalties and assessments may
not, however, be administratively off-
set against an overpayment of federal
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§142.40

taxes (then or later owed) to the de-
fendant by the United States.

§142.40 What if the investigation indi-
cates criminal misconduct?

(a) Any investigating official may:

(1) Refer allegations of criminal mis-
conduct directly to the Department of
Justice for prosecution or for suit
under the False Claims Act or other
civil proceeding;

(2) Defer or postpone a report or re-
ferral to the reviewing official to avoid
interference with a criminal investiga-
tion or prosecution; or

(3) Issue subpoenas under other stat-
utory authority.

(b) Nothing in this part limits the re-
quirement that SBA employees report
suspected violations of criminal law to
the SBA Office of Inspector General or
to the Attorney General.

§142.41 How does SBA protect the
rights of defendants?

These procedures separate the func-
tions of the investigating official, re-
viewing official, and the ALJ, each of
whom report to a separate organiza-
tional authority in accordance with 31
U.S.C. 3801. Except for purposes of set-
tlement, or as a witness or a represent-
ative in public proceedings, no inves-
tigating official, reviewing official, or
SBA employee or agent who helps in-
vestigate, prepare, or present a case
may (in such case, or a factually re-
lated case) participate in the initial de-
cision or the review of the initial deci-
sion by the Administrator. This separa-
tion of functions and organization is
designed to assure the independence
and impartiality of each government
official during every stage of the pro-
ceeding. The representative for SBA
may be employed in the offices of ei-
ther the investigating official or the
reviewing official.
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