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Federal Aviation Administration, DOT § 17.37 

Subpart E—Default Adjudicative 
Process 

§ 17.37 Default adjudicative process 
for protests. 

(a) Other than for the resolution of 
preliminary or dispositive matters, the 
Default Adjudicative Process for pro-
tests will commence upon the submis-
sion of the Product Team Response to 
the Office of Dispute Resolution for Ac-
quisition, pursuant to § 17.17. 

(b) The Director of the Office of Dis-
pute Resolution for Acquisition shall 
select a DRO or a Special Master to 
conduct fact-finding proceedings and to 
provide findings and recommendations 
concerning some or all of the matters 
in controversy. 

(c) The DRO or Special Master may 
prepare procedural orders for the pro-
ceedings as deemed appropriate; and 
may require additional submissions 
from the parties. As a minimum, the 
protester and any intervenor(s) must 
submit to the Office of Dispute Resolu-
tion for Acquisition written comments 
with respect to the Product Team Re-
sponse within five (5) business days of 
the Response having been filed with 
the Office of Dispute Resolution for Ac-
quisition or within five (5) business 
days of their receipt of the Response, 
whichever is later. Copies of such com-
ments shall be provided to the other 
participating parties by the same 
means and on the same date as they 
are furnished to the Office of Dispute 
Resolution for Acquisition. 

(d) The DRO or Special Master may 
convene the parties and/or their rep-
resentatives, as needed, to pursue the 
Default Adjudicative Process. 

(e) If, in the sole judgment of the 
DRO or Special Master, the parties 
have presented written material suffi-
cient to allow the protest to be decided 
on the record presented, the DRO or 
Special Master shall have the discre-
tion to decide the protest on that basis. 

(f) The parties may engage in vol-
untary discovery with one another and, 
if justified, with non-parties, so as to 
obtain information relevant to the al-
legations of the protest. The DRO or 
Special Master may also direct the par-
ties to exchange, in an expedited man-
ner, relevant, non-privileged docu-
ments. Where justified, the DRO or 

Special Master may direct the taking 
of deposition testimony, however, the 
FAA dispute resolution process does 
not contemplate extensive discovery. 
The DRO or Special Master shall man-
age the discovery process, including 
limiting its length and availability, 
and shall establish schedules and dead-
lines for discovery, which are con-
sistent with time frames established in 
this part and with the FAA policy of 
providing fair and expeditious dispute 
resolution. 

(g) The DRO or Special Master may 
conduct hearings, and may limit the 
hearings to the testimony of specific 
witnesses and/or presentations regard-
ing specific issues. The DRO or Special 
Master shall control the nature and 
conduct of all hearings, including the 
sequence and extent of any testimony. 
Hearings will be conducted: 

(1) Where the DRO or Special Master 
determines that there are complex fac-
tual issues in dispute that cannot ade-
quately or efficiently be developed 
solely by means of written presen-
tations and/or that resolution of the 
controversy will be dependent on his/ 
her assessment of the credibility of 
statements provided by individuals 
with first-hand knowledge of the facts; 
or 

(2) Upon request of any party to the 
protest, unless the DRO or Special 
Master finds specifically that a hearing 
is unnecessary and that no party will 
be prejudiced by limiting the record in 
the adjudication to the parties’ written 
submissions. All witnesses at any such 
hearing shall be subject to cross-exam-
ination by the opposing party and to 
questioning by the DRO or Special 
Master. 

(h) The Director of the Office of Dis-
pute Resolution for Acquisition may 
review the status of any protest in the 
Default Adjudicative Process with the 
DRO or Special Master during the 
pendency of the process. 

(i) Within thirty (30) business days of 
the commencement of the Default Ad-
judicative Process, or at the discretion 
of the Office of Dispute Resolution for 
Acquisition, the DRO or Special Master 
will submit findings and recommenda-
tions to the Office of Dispute Resolu-
tion for Acquisition that shall contain 
the following: 
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(1) Findings of fact; 
(2) Application of the principles of 

the AMS, and any applicable law or au-
thority to the findings of fact; 

(3) A recommendation for a final 
FAA order; and 

(4) If appropriate, suggestions for fu-
ture FAA action. 

(j) In arriving at findings and rec-
ommendations relating to protests, the 
DRO or Special Master shall consider 
whether or not the Product Team ac-
tions in question had a rational basis, 
and whether or not the Product Team 
decision under question was arbitrary, 
capricious or an abuse of discretion. 
Findings of fact underlying the rec-
ommendations must be supported by 
substantial evidence. 

(k) The DRO or Special Master has 
broad discretion to recommend a rem-
edy that is consistent with § 17.21. 

(l) A DRO or Special Master shall 
submit findings and recommendations 
only to the Director of the Office of 
Dispute Resolution for Acquisition. 
The findings and recommendations will 
be released to the parties and to the 
public, only upon issuance of the final 
FAA order in the case. Should an Office 
of Dispute Resolution for Acquisition 
protective order be issued in connec-
tion with the protest, a redacted 
version of the findings and rec-
ommendations, omitting any protected 
information, shall be prepared wher-
ever possible and released to the public 
along with a copy of the final FAA 
order. Only persons admitted by the Of-
fice of Dispute Resolution for Acquisi-
tion under the protective order and 
Government personnel shall be pro-
vided copies of the unredacted findings 
and recommendations. 

(m) The time limitations set forth in 
this section may be extended by the Of-
fice of Dispute Resolution for Acquisi-
tion for good cause. 

§ 17.39 Default adjudicative process 
for contract disputes. 

(a) The Default Adjudicative Process 
for contract disputes will commence on 
the latter of: 

(1) The parties’ submission to the Of-
fice of Dispute Resolution for Acquisi-
tion of a joint statement pursuant to 
§ 17.27 which indicates that ADR will 
not be utilized; or 

(2) The parties’ submission to the Of-
fice of Dispute Resolution for Acquisi-
tion of notification by any party that 
the parties have not settled some or all 
of the dispute issues via ADR, and it is 
unlikely that they can do so within the 
time period allotted and/or any reason-
able extension. 

(b) Within twenty (2) business days of 
the commencement of the Default Ad-
judicative Process, the Product Team 
shall prepare and submit to the Office 
of Dispute Resolution for Acquisition, 
with a copy to the contractor, a chron-
ologically arranged and indexed Dis-
pute File, containing all documents 
which are relevant to the facts and 
issues in dispute. The contractor will 
be entitled to supplement such a Dis-
pute File with additional documents. 

(c) The Director of the Office of Dis-
pute Resolution for Acquisition shall 
assign a DRO or a Special Master to 
conduct fact-finding proceedings and 
provide findings and recommendations 
concerning the issues in dispute. 

(d) The Director of the Office of Dis-
pute Resolution for Acquisition may 
delegate authority to the DRO or Spe-
cial Master to conduct a Status Con-
ference within ten (10) business days of 
the commencement of the Default Ad-
judicative Process, and, may further 
delegate to the DRO or Special Master 
the authority to issue such orders or 
decisions to promote the efficient reso-
lution of the contract dispute. 

(e) At any such Status Conference, or 
as necessary during the Default Adju-
dicative Process, the DRO or Special 
Master will: 

(1) Determine the appropriate 
amount of discovery required to re-
solve the dispute; 

(2) Review the need for a protective 
order, and if one is needed, prepare a 
protective order pursuant to § 17.9; 

(3) Determine whether any issue can 
be stricken; and 

(4) Prepare necessary procedural or-
ders for the proceedings. 

(f) At a time or at times determined 
by the DRO or Special Master, and in 
advance of the decision of the case, the 
parties shall make final submissions to 
the Office of Dispute Resolution for Ac-
quisition and to the DRO or Special 
Master, which submissions shall in-
clude the following: 
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