§302.406

an offer to satisfy the complaint shall
not excuse the filing of an answer.

(c) Motions to dismiss. Motions to dis-
miss a formal complaint shall not be
filed prior to the filing of a notice in-
stituting an enforcement proceeding
with respect to such complaint or a
portion thereof.

§302.406 Procedure for responding to
formal complaints.

(a) Within a reasonable time after an
answer to a formal complaint is filed,
the Assistant General Counsel shall ei-
ther:

(1) Issue a notice instituting a formal
enforcement proceeding in accordance
with §302.407 or

(2) Issue an order dismissing the com-
plaint in whole or in part, stating the
reasons for such dismissal.

(b) An order dismissing a complaint
issued pursuant to paragraph (a)(2) of
this section shall become effective as a
final order of the Department thirty
(30) days after service thereof.

(c) Whenever the Assistant General
Counsel has failed to act on a formal
complaint within a reasonable time
after an answer is due, the following
motions may be addressed to the Dep-
uty General Counsel:

(1) By the complainant to institute
an enforcement proceeding by dock-
eting the complaint upon a showing
that it is in the public interest to do
so0; and

(2) By the respondent to dismiss the
complaint upon a showing that it is in
the public interest to do so.

(d) The Deputy General Counsel may
grant, deny, or defer any of the mo-
tions, in whole or in part, and take ap-
propriate action to carry out his or her
decision.

§302.407 Commencement of enforce-
ment proceeding.

(a) Whenever in the opinion of the
Assistant General Counsel there are
reasonable grounds to believe that any
economic regulatory provision of the
Statute, or any rule, regulation, order,
limitation, condition, or other require-
ment established pursuant thereto, has
been or is being violated, that efforts
to satisfy a complaint as provided by
§302.405 have failed, and that the inves-
tigation of any or all of the alleged vio-
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lations is in the public interest, the As-
sistant General Counsel may issue a
notice instituting an enforcement pro-
ceeding before an administrative law
judge.

(b) The notice shall incorporate by
reference the formal complaint sub-
mitted pursuant to §302.404 or shall be
accompanied by a complaint by an at-
torney from the Office of the Assistant
General Counsel. The notice and ac-
companying complaint, if any, shall be
formally served upon each respondent
and each complainant.

(c) The proceedings thus instituted
shall be processed in regular course in
accordance with this part. However,
nothing in this part shall be construed
to limit the authority of the Depart-
ment to institute or conduct any inves-
tigation or inquiry within its jurisdic-
tion in any other manner or according
to any other procedures that it may
deem necessary or proper.

(d) Whenever the Assistant General
Counsel seeks an assessment of civil
penalties in an enforcement pro-
ceeding, he or she shall serve on all
parties to the proceeding a notice of
the violations alleged and the amount
of penalties for which the respondent
may be liable. The notice may be in-
cluded in the notice instituting a for-
mal enforcement proceeding or in a
separate document.

(e) In any proceeding in which civil
penalties are sought, any decisions
issued by the Department shall state
the amount of any civil penalties as-
sessed upon a finding of violation, and
the time and manner in which payment
shall be made to the United States.

§302.408 Answers and replies.

(a) Within fifteen (15) days after the
date of service of a notice issued pursu-
ant to §302.407, the respondent shall
file an answer to the complaint at-
tached thereto or incorporated therein
unless an answer has already been filed
in accordance with §302.405. Any re-
quests for extension of time for filing
of an answer to such complaint shall be
filed in accordance with §302.11.

(b) All answers shall be served in ac-
cordance with §302.7 and shall fully and
completely advise the parties and the
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Department as to the nature of the de-
fense and shall admit or deny specifi-
cally and in detail each allegation of
the complaint unless the respondent is
without knowledge, in which case, his
or her answer shall so state and the
statement shall operate as a denial. Al-
legations of fact not denied or con-
troverted shall be deemed admitted.
Matters alleged as affirmative defenses
shall be separately stated and num-
bered and shall, in the absence of a
reply, be deemed to be controverted.
Any answer to a complaint, or response
to a notice, proposing the assessment
of civil penalties shall specifically
present any matters that the respond-
ent intends to rely upon in opposition
to, or in mitigation of, such civil pen-
alties.

(c) The DOT decisionmaker or the ad-
ministrative law judge may, in his or
her discretion, require or permit the
filing of a reply in appropriate cases;
otherwise, no reply may be filed.

§302.409 Default.

Failure of a respondent to file and
serve an answer within the time and in
the manner prescribed by §302.408 shall
be deemed to authorize the DOT deci-
sionmaker or administrative law judge,
as a matter of discretion, to find the
facts alleged in the complaint incor-
porated in or accompanying the notice
instituting a formal enforcement pro-
ceeding to be true and to enter such or-
ders as may be appropriate without no-
tice or hearing, or, as a matter of dis-
cretion, to proceed to take proof, with-
out notice, of the allegations or
charges set forth in the complaint or
order; Provided, that the DOT decision-
maker or administrative law judge
may permit late filing of an answer for
good cause shown.

§302.410 Consolidation of proceedings.

The DOT decisionmaker or Chief Ad-
ministrative Law Judge may, upon his
or her own initiative, or upon motion
of any party, consolidate for hearing or
for other purposes, or may contempora-
neously consider, two or more enforce-
ment proceedings that involve substan-
tially the same parties or issues that
are the same or closely related, if he or
she finds that such consolidation or
contemporaneous hearing will be con-

§302.412

ducive to the dispatch of business and
to the ends of justice and will not un-
duly delay the proceedings.

§302.411 Motions to dismiss and for
summary judgment.

(a) At any time after an answer has
been filed, any party may file with the
DOT decisionmaker or the administra-
tive law judge a motion to dismiss or a
motion for summary judgment, includ-
ing supporting affidavits. The proce-
dure on such motions shall be in ac-
cordance with the Federal Rules of
Civil Procedure (28 U.S.C.), particu-
larly Rules 6(d), 7(b), 12, and 56, except
that answers and supporting papers to
a motion to dismiss or for summary
judgment shall be filed within seven (7)
days after service of the motion.

(b) Parties may petition the DOT de-
cisionmaker to review any action by
the administrative law judge granting
summary judgment or dismissing an
enforcement proceeding under the pro-
cedure established for review of an ini-
tial decision in §302.32.

§302.412 Admissions as to facts and
documents.

(a) At any time after an answer has
been filed, any party may file with the
DOT decisionmaker or administrative
law judge and serve upon the opposing
side a written request for the admis-
sion of the genuineness and authen-
ticity of any relevant documents de-
scribed in and exhibited with the re-
quest or for the admission of the truth
of any relevant matters of fact stated
in the request with respect to such doc-
uments.

(b) Each of the matters of which an
admission is requested shall be deemed
admitted unless within a period des-
ignated in the request, not less than
ten (10) days after service thereof, or
within such further time as the DOT
decisionmaker or the administrative
law judge may allow upon motion and
notice, the party to whom the request
is directed serves upon the requesting
party a sworn statement either deny-
ing specifically the matters of which
an admission is requested or setting
forth in detail the reasons why he or
she cannot truthfully either admit or
deny such matters.
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