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§440.17 Reciprocal waiver of claims re-
quirements.

(a) As a condition of each license or per-
mit, the licensee or permittee must comply
with the reciprocal waiver of claims require-
ments of this section.

(b) The licensee or permittee shall imple-
ment a reciprocal waiver of claims with each
of its contractors and subcontractors, each
customer and each of the customer’s con-
tractors and subcontractors, under which
each party waives and releases claims
against all the other parties to the waiver
and agrees to assume financial responsibility
for property damage it sustains and for bod-
ily injury or property damage sustained by
its own employees, and to hold harmless and
indemnify each other from bodily injury or
property damage sustained by its employees,
resulting from a licensed or permitted activ-
ity, regardless of fault.

(c) For each licensed or permitted activity
in which the U.S. Government, any agency,
or its contractors and subcontractors is in-
volved or where property insurance is re-
quired under §440.9(d), the Federal Aviation
Administration of the Department of Trans-
portation, the licensee or permittee, and its
customer shall enter into a three-party re-
ciprocal waiver of claims agreement. The
three-party reciprocal waiver of claims shall
be in the form set forth in Appendix B of this
part, for licensed activity, or Appendix C of
this part, for permitted activity, of this part
or in a form that satisfies the requirements.

(d) The licensee or permittee, its customer,
and the Federal Aviation Administration of
the Department of Transportation on behalf
of the United States and its agencies but
only to the extent provided in legislation,
must agree in any waiver of claims agree-
ment required under this part to indemnify
another party to the agreement from claims
by the indemnifying party’s contractors and
subcontractors arising out of the indem-
nifying party’s failure to implement prop-
erly the waiver requirement.

(e) For each licensed or permitted activity
in which the U.S. Government, any of its
agencies, or its contractors and subcontrac-
tors are involved, the Federal Aviation Ad-
ministration of the Department of Transpor-
tation and each space flight participant shall
enter into or have in place a reciprocal waiv-
er of claims agreement in the form of the
agreement in Appendix E of this part or that
satisfies its requirements.

(f) For each licensed or permitted activity
in which the U.S. Government, any of its
agencies, or its contractors and subcontrac-
tors is involved, the Federal Aviation Ad-
ministration of the Department of Transpor-
tation and each crew member shall enter
into or have in place a reciprocal waiver of
claims agreement in the form of the agree-
ment in Appendix D of this part or that sat-
isfies its requirements.
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§440.19 United States payment of excess
third-party liability claims.

(a) The United States pays successful cov-
ered claims (including reasonable expenses of
litigation or settlement) of a third party
against a licensee, a customer, and the con-
tractors and subcontractors of the licensee
and the customer, and the employees of each
involved in licensed activities, and the con-
tractors and subcontractors of the United
States and its agencies, and their employees,
involved in licensed activities to the extent
provided in an appropriation law or other
legislative authority providing for payment
of claims in accordance with 49 U.S.C. 70113,
and to the extent the total amount of such
covered claims arising out of any particular
launch or reentry:

(1) Exceeds the amount of insurance re-
quired under §440.9(b); and

(2) Is not more than $1,500,000,000 (as ad-
justed for inflation occurring after January
1, 1989) above that amount.

(b) Payment by the United States under
paragraph (a) of this section shall not be
made for any part of such claims for which
bodily injury or property damage results
from willful misconduct by the party seeking
payment.

(c) The United States shall provide for pay-
ment of claims by third parties for bodily in-
jury or property damage that are payable
under 49 U.S.C. 70113 and not covered by re-
quired insurance under §440.9(b), without re-
gard to the limitation under paragraph (a)(1)
of this section, because of an insurance pol-
icy exclusion that is usual. A policy exclu-
sion is considered usual only if insurance
covering the excluded risk is not commer-
cially available at reasonable rates. The li-
censee must submit a certification in accord-
ance with §440.15(c)(1)(iii) of this part for the
United States to cover the claims.

(d) Upon the expiration of the policy period
prescribed in accordance with §440.11(a), the
United States shall provide for payment of
claims that are payable under 49 U.S.C. 70113
from the first dollar of loss up to
$1,500,000,000 (as adjusted for inflation occur-
ring after January 1, 1989).

(e) Payment by the United States of excess
third-party claims under 49 U.S.C. 70113 shall
be subject to:

(1) Prompt notice by the licensee to the
FAA that the total amount of claims arising
out of licensed activities exceeds, or is likely
to exceed, the required amount of financial
responsibility. For each claim, the notice
must specify the nature, cause, and amount
of the claim or lawsuit associated with the
claim, and the party or parties who may oth-
erwise be liable for payment of the claim;

(2) Participation or assistance in the de-
fense of the claim or lawsuit by the United
States, at its election;
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