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that does not dispose of all issues shall
include a statement of those material
facts about which there is no substan-
tial controversy and of those material
facts that are actually and in good
faith controverted. The Summary
Order shall direct such further pro-
ceedings as are appropriate.

§1025.26 Settlements.

(a) Availability. Any party shall have
the opportunity to submit an offer of
settlement to the Presiding Officer.

(b) Form. Offers of settlement shall be
filed in camera and the form of a con-
sent agreement and order, shall be
signed by the respondent or respond-
ent’s representative, and may be signed
by any other party. Each offer of set-
tlement shall be accompanied by a mo-
tion to transmit the proposed agree-
ment and order to the Commission.
The motion shall outline the sub-
stantive provisions of the agreement
and state reasons why it should be ac-
cepted by the Commission.

(c) Contents. The proposed consent
agreement and order which constitute
the offer of settlement shall contain
the following:

(1) An admission of all jurisdictional
facts;

(2) An express waiver of further pro-
cedural steps and of all rights to seek
judicial review or otherwise to contest
the validity of the Commission order;

(3) Provisions that the allegations of
the complaint are resolved by the con-
sent agreement and order;

(4) A description of the alleged haz-
ard, noncompliance, or violation;

(5) If appropriate, a listing of the acts
or practices from which the respondent
shall refrain; and

(6) If appropriate, a detailed state-
ment of the corrective action(s) which
the respondent shall undertake. In pro-
ceedings arising under Section 15 of the
Consumer Product Safety Act, 15
U.S.C. 2064, this statement shall con-
tain all the elements of a ‘“‘Corrective
Action Plan,” as outlined in the Com-
mission’s Interpretation, Policy, and
Procedure for Substantial Product Haz-
ards, 16 CFR part 1115.

(d) Transmittal. The Presiding Officer
may transmit to the Commission for
decision all offers of settlement and ac-
companying memoranda that meet the
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requirements enumerated in paragraph
(c) of this section. The Presiding Offi-
cer shall consider whether an offer of
settlement is clearly frivolous, duplica-
tive of offers previously made and re-
jected by the Commission or contrary
to establish Commission policy. The
Presiding Officer may, but need not,
recommend acceptance of offers. Any
party may object to the transmittal to
the Commission of a proposed consent
agreement by filing a response oppos-
ing the motion.

(e) Stay of proceedings. When an offer
of settlement has been agreed to by all
parties and has been transmitted to the
Commission, the proceedings shall be
stayed until the Commission has ruled
on the offer. When an offer of settle-
ment has been made and transmitted
to the Commission but has not been
agreed to by all parties, the pro-
ceedings shall not be stayed pending
Commission decision on the offer, un-
less otherwise ordered by the Presiding
Officer or the Commission.

(f) Commission ruling. The Commis-
sion shall rule upon all transmitted of-
fers of settlement. If the Commission
accepts the offer, the Commission shall
issue an appropriate order, which shall
become effective upon issuance.

(g) Commission rejection. If the Com-
mission rejects an offer of settlement,
the Secretary, in writing, shall give no-
tice of the Commission’s decision to
the parties and the Presiding Officer. If
the proceedings have been stayed, the
Presiding Officer shall promptly issue
an order notifying the parties of the re-
sumption of the proceedings, including
any modifications to the schedule re-
sulting from the stay of the pro-
ceedings.

(h) Effect of rejected offer. Neither re-
jected offers of settlement, nor the fact
of the proposal of offers of settlement
are admissible in evidence.

Subpart D—Discovery,
Compulsory Process

§1025.31 General provisions governing
discovery.

(a) Applicability. The discovery rules
established in this subpart are applica-
ble to the discovery of information
among the parties in any proceedings.
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Parties seeking information from per-
sons not parties may do so by subpoena
in accordance with §1025.38 of these
rules.

(b) Discovery methods. Parties may ob-
tain discovery by one or more of the
following methods:

(1) Written interrogatories;

(2) Requests for production of docu-
ments or things;

(3) Requests for admission; or

(4) Depositions upon oral examina-
tion.

Unless the Presiding Officer otherwise
orders under paragraph (d) of this sec-
tion, the frequency of use of these
methods is not limited.

(c) Scope of discovery. The scope of
discovery is as follows:

(1) In general. Parties may obtain dis-
covery regarding any matter, not privi-
leged, which is within the Commis-
sion’s statutory authority and is rel-
evant to the subject matter involved in
the proceedings, whether it relates to
the claim or defense of the party seek-
ing discovery or to the claim or defense
of any other party, including the exist-
ence, description, nature, custody, con-
dition and location of any books, docu-
ments, or other tangible things and the
identity and location of persons having
knowledge of any discoverable matter.
It is not ground for objection that the
information sought will be inadmis-
sible at the hearing if the information
sought appears reasonably calculated
to lead to the discovery of admissible
evidence.

(2) Privilege. Discovery may be denied
or limited, or a protective order may
be entered, to preserve the privilege of
a witness, person, or governmental
agency as governed by the Constitu-
tion, any applicable Act of Congress, or
the principles of the common law as
they may be interpreted by the Com-
mission in the light of reason and expe-
rience.

(3) Hearing preparation: materials. Sub-
ject to the provisions of paragraph
(c)(4) of this section, a party may ob-
tain discovery of documents and tan-
gible things otherwise discoverable
under paragraph (c)(1) of this section
and prepared in anticipation of litiga-
tion or for hearing by or for another
party or by or for that other party’s
representative (including his attorney
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or consultant) only upon a showing
that the party seeking discovery has
substantial need of the materials in the
preparation of his case and that he is
unable without unique hardship to ob-
tain the substantial equivalent of the
materials by other means. In ordering
discovery of such materials when the
required showing has been made, the
Presiding Officer shall protect against
disclosure of the mental impressions,
conclusions, opinions, or legal theories
of an attorney or other representative
of a party.

(4) Hearing preparation: experts. Dis-
covery of facts known and opinions
held by experts, otherwise discoverable
under the provisions of paragraph (c)(1)
of this section and acquired or devel-
oped in anticipation of litigation or for
trial, may be obtained only as follows:

(1) (A) A party may through interrog-
atories require any other party to iden-
tify each person whom the other party
expects to call as an expert witness at
trial, to state the subject matter on
which the expert is expected to testify,
to state the substance of the facts and
opinions to which the expert is ex-
pected to testify, and to provide a sum-
mary of the grounds for each opinion.

(B) Upon motion, the Presiding Offi-
cer may order further discovery by
other means upon a showing of sub-
stantial cause and may exercise discre-
tion to impose such conditions, if any,
as are appropriate in the case.

(i) A party may discover facts
known or opinions held by an expert
who has been retained or specially em-
ployed by another party in anticipa-
tion of litigation or preparation for
trial and who is not expected to be
called as a witness at trial only upon a
showing of exceptional circumstances
under which it is impracticable for the
party seeking discovery to obtain facts
or opinions on the same subject by
other means.

(iii) The Presiding Officer may re-
quire as a condition of discovery that
the party seeking discovery pay the ex-
pert a reasonable fee, but not more
than the maximum specified in 5 U.S.C.
3109 for the time spent in responding to
discovery.

(d) Protective orders. Upon motion by
a party and for good cause shown, the
Presiding Officer may make any order
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which justice requires to protect a
party or person from annoyance, em-
barrassment, competitive disadvan-
tage, oppression, or undue burden or
expense, including one or more of the
following:

(1) That the discovery shall not be
had;

(2) That the discovery may be had
only on specified terms and conditions,
including a designation of the time or
place;

(3) That the discovery shall be had
only by a method of discovery other
than that selected by the party seeking
discovery;

(4) That certain matters shall not be
inquired into or that the scope of dis-
covery shall be limited to certain mat-
ters;

(5) That discovery shall be conducted
with no one present except persons des-
ignated by the Presiding Officer;

(6) That a trade secret or other con-
fidential research, development, or
commercial information shall not be
disclosed or shall be disclosed only in a
designated way or only to designated
parties; and

(7) That responses to discovery shall
be placed in camera in accordance with
§1025.45 of these rules.

If a motion for a protective order is de-
nied in whole or in part, the Presiding
Officer may, on such terms or condi-
tions as are appropriate, order that any
party provide or permit discovery.

(e) Sequence and timing of discovery.
Discovery may commence at any time
after filing of the answer. Unless other-
wise provided in these Rules or by
order of the Presiding Officer, methods
of discovery may be used in any se-
quence and the fact that a party is con-
ducting discovery, whether by deposi-
tion or otherwise, shall not operate to
delay any other party’s discovery.

(f) Supplementation of responses. A
party who has responded to a request
for discovery with a response that was
complete when made is under a duty to
supplement that response to include in-
formation later obtained.

(g) Completion of discovery. All dis-
covery shall be completed as soon as
practical but in no case longer than
one hundred fifty (150) days after
issuance of a complaint, unless other-
wise ordered by the Presiding Officer in

79

§1025.32

exceptional circumstances and for good
cause shown. All discovery shall be
commenced by a date which affords the
party from whom discovery is sought
the full response period provided by
these Rules.

(h) Service and filing of discovery. All
discovery requests and written re-
sponses, and all notices of deposition,
shall be filed with the Secretary and
served on all parties and the Presiding
Officer.

(i) Control of discovery. The use of
these discovery procedures is subject to
the control of the Presiding Officer,
who may issue any just and appro-
priate order for the purpose of ensuring
their timely completion.

§1025.32 Written to

parties.

interrogatories

(a) Availability; procedures for use.
Any party may serve upon any other
party written interrogatories to be an-
swered by the party served or, if the
party served is a public or private cor-
poration or a partnership or unincor-
porated association or governmental
entity, by any officer or agent, who
shall furnish such information as is
available to the party. Interrogatories
may, without leave of the Presiding Of-
ficer, be served upon any party after
the filing of an answer.

(b) Procedures for response. Each in-
terrogatory shall be answered sepa-
rately and fully in writing under oath,
unless it is objected to, in which event
the reasons for objection shall be stat-
ed in lieu of an answer. Each answer
shall be submitted in double-spaced
typewritten form and shall be imme-
diately preceded by the interrogatory,
in single-spaced typewritten form, to
which the answer is responsive. The an-
swers are to be signed by the person
making them, and the objections
signed by the person or representative
making them. The party upon whom
the interrogatories have been served
shall serve a copy of the answers, and
objections if any, within 30 days after
service of the interrogatories. The Pre-
siding Officer may allow a shorter or
longer time for response. The party
submitting the interrogatories may
move for an order under §1025.36 of



