§1025.36

§1025.36 Motions to compel discovery.

If a party fails to respond to dis-
covery, in whole or in part, the party
seeking discovery may move within
twenty (20) days for an order compel-
ling an answer, or compelling inspec-
tion or production of documents, or
otherwise compelling discovery. For
purposes of this section, an evasive or
incomplete response is to be treated as
a failure to respond. When taking depo-
sitions, the discovering party shall
continue the examination to the extent
possible with respect to other areas of
inquiry before moving to compel dis-
covery.

§1025.37 Sanctions for failure to com-
ply with discovery orders.

If a party fails to obey an order to
provide or permit discovery, the Pre-
siding Officer may take such action as
is just, including but not limited to the
following:

(@) Infer that the admission, testi-
mony, document or other evidence
would have been adverse to the party;

(b) Order that for the purposes of the
proceedings, the matters regarding
which the order was made or any other
designated facts shall be taken to be
established in accordance with the
claim of the party obtaining the order;

(c) Order that the party withholding
discovery not introduce into evidence
or otherwise rely, in support of any
claim or defense, upon the documents
or other evidence withheld;

(d) Order that the party withholding
discovery not introduce into evidence,
or otherwise use at the hearing, infor-
mation obtained in discovery;

(e) Order that the party withholding
discovery forfeit its right to object to
introduction and use of secondary evi-
dence to show what the withheld ad-
mission, testimony, documents, or
other evidence would have shown;

(f) Order that a pleading, or part of a
pleading, or a motion or other submis-
sion by the party, concerning which
the order was issued, be stricken, or
that decision on the pleadings be ren-
dered against the party, or both; and

(g9) Exclude the party or representa-
tive from the proceedings, in accord-
ance with §1025.42(b) of these rules.

Any such action may be taken by order
at any point in the proceedings.
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§1025.38 Subpoenas.

(a) Availability. A subpoena shall be
addressed to any person not a party for
the purpose of compelling attendance,
testimony, and production of docu-
ments at a hearing or deposition, and
may be addressed to any party for the
same purposes.

(b) Form. A subpoena shall identify
the action with which it is connected;
shall specify the person to whom it is
addressed and the date, time, and place
for compliance with its provisions; and
shall be issued by order of the Commis-
sion and signed by the Secretary or by
the Presiding Officer. A subpoena duces
tecum shall specify the books, papers,
documents, or other materials or data-
compilations to be produced.

(c) How obtained—(1) Content of appli-
cation. An application for the issuance
of a subpoena, stating reasons, shall be
submitted in triplicate to the Presiding
Officer. The Presiding Officer shall
bring the application to the attention
of the Commission by forwarding it or
by communicating its contents by any
other means, e.g., by telephone, to the
Commission.

(2) Procedure for application. The
original and two copies of the sub-
poena, marked “‘original,” ‘“‘duplicate”’
and “‘triplicate,” shall accompany the
application. The Commission shall rule
upon an application for a subpoena ex
parte, by issuing the subpoena or by
issuing an order denying the applica-
tion.

(d) Issuance of a subpoena. The Com-
mission shall issue a subpoena by au-
thorizing the Secretary or the Pre-
siding Officer to sign and date each
copy in the lower right-hand corner.
The “‘duplicate’” and ‘“‘triplicate’ cop-
ies of the subpoena shall be trans-
mitted to the applicant for service in
accordance with these Rules; the
“original”’ shall be retained by, or be
forwarded to, the Secretary for reten-
tion in the docket of the proceedings.

(e) Service of a subpoena. A subpoena
may be served in person or by reg-
istered or certified mail, return receipt
requested, as provided in §1025.16(b) of
these rules. Service shall be made by
delivery of the signed “‘duplicate’ copy
to the person named therein.

() Return of service. A person serving
a subpoena shall promptly execute a



