§1101.24

the Commission may find that the pub-
lic health and safety requires a lesser
period of notice than the 30 days ad-
vance notice that section 6(b)(1) gen-
erally requires. The Commission may
determine that the public health and
safety requires less than 30 days ad-
vance notice, for example, to warn the
public quickly because individuals may
be in danger from a product hazard or
a potential hazard, or to correct prod-
uct safety information released by
third persons, which mischaracterizes
statements made by the Commission
about the product or which attributes
to the Commission statements about
the product which the Commission did
not make.

(c) Notice of finding. The Commission
will inform a manufacturer or private
labeler of a product which is the sub-
ject of a public health and safety find-
ing that the public health and safety
requires less than 30 days advance no-
tice either orally or in writing, depend-
ing on the immediacy of the need for
quick action; and the Commission will
publish the finding in the FEDERAL
REGISTER. Disclosure may be made
concurrently with the filing of the
FEDERAL REGISTER notice and need not
await its publication. However, where
applicable, before releasing informa-
tion, the Commission will comply with
the requirements of section 6(b) (1) and
(2) by giving the firm the opportunity
to comment on the information, either
orally or in writing depending on the
immediacy of the need for quick ac-
tion, and by giving the firm advance
notice before disclosing information
claimed by a manufacturer or private
labeler to be inaccurate (see §1101.25).

§1101.24 Scope of comments Commis-
sion seeks.

(a) Comment in regard to the informa-
tion. The section 6(b) opportunity to
comment on information is intended to
permit firms to furnish information
and data to the Commission to assist
the agency in its evaluation of the ac-
curacy of the information. A firm’s
submission, therefore, must be specific
and should be accompanied by docu-
mentation, where available, if the com-
ments are to assist the Commission in
its evaluation of the information. Com-
ments of a general nature, such as gen-
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eral suggestions or allegations that a
document is inaccurate or that the
Commission has not taken reasonable
steps to assure accuracy, are not suffi-
cient to assist the Commission in its
evaluation of the information or to jus-
tify a claim of inaccuracy. The weight
accorded a firm’s comments on the ac-
curacy of information and the degree of
scrutiny which the Commission will ex-
ercise in evaluating the information
will depend on the specificity and com-
pleteness of the firm’s comments and
of the accompanying documentation.
In general, specific comments which
are accompanied by documentation
will be given more weight than those
which are undocumented and general
in nature.

(b) Claims of confidentiality. If the
manufacturer or private labeler be-
lieves the information involved cannot
be disclosed because of section 6(a)(2)
of the CPSA (15 U.S.C. 2055(a)(2)),
which pertains to trade secret or other
confidential material, the firm may
make claims of confidentiality at the
time it submits its comments to the
Commission under this section. Such
claims must identify the specific infor-
mation which the firm believes to be
confidential or trade secret material
and must state with specificity the
grounds on which the firm bases it
claims. (See Commission’s Freedom of
Information Act regulation, 16 CFR
part 1015, particularly 16 CFR 1015.18.)

(c) Requests for nondisclosure of com-
ments. If a firm objects to disclosure of
its comments or a portion thereof, it
must notify the Commission at the
time it submits its comments. If the
firm objects to the disclosure of a por-
tion of its comments, it must identify
those portions which should be with-
held.

§1101.25

(a) Notice to manufacturer or private la-
beler. In accordance with section 6(b)(2)
of the CPSA, if the Commission, after
following the notice provisions of sec-
tion 6(b)(1), determines that informa-
tion claimed to be inaccurate by a
manufacturer or private labeler in
comments submitted under section
6(b)(1) should be disclosed because the
Commission believes it has complied
with section 6(b)(1), the Commission

Notice of intent to disclose.

146



Consumer Product Safety Commission

shall notify the manufacturer or pri-
vate labeler that it intends to disclose
the information not less than 10 work-
ing days after the date of the receipt of
notification by the firm. The notice of
intent to disclose will include an expla-
nation of the reason for the Commis-
sion’s decision, copies of any additional
materials, such as explanatory state-
ments and letters to Freedom of Infor-
mation Act requesters, which were not
previously sent to the firm.

(b) Commission finding a lesser period is
required. The Commission may deter-
mine that the public health and safety
requires less than 10 working days ad-
vance notice of its intent to disclose
information claimed to be inaccurate.
For example, the Commission may de-
termine it is necessary to warn the
public quickly because individuals may
be in danger from a product hazard or
a potential hazard, or to correct prod-
uct safety information released by
third persons, which mischaracterized
statements made by the Commission
about the product or which attributes
to the Commission statements about
the product which the Commission did
not make.

(c) Notice of findings. The Commission
will inform a manufacturer or private
labeler of a product which is the sub-
ject of a public health and safety find-
ing that the public health and safety
requires less than 10 days advance no-
tice either orally or in writing, depend-
ing on the immediacy of the need for
quick action; and the Commission will
publish the finding in the FEDERAL
REGISTER. Firms will be notified in ad-
vance of the date and time, if possible,
at which the Commission intends to
disclose the information. Disclosure
may be concurrently with the filing of
the FEDERAL REGISTER notice and need
not await its publication. The FEDERAL
REGISTER notice prepared under section
6(b)(2) may be submitted simulta-
neously with or after a FEDERAL REG-
ISTER notice prepared under section
6(b)(1) (see §1101.23(c)).

§1101.26 Circumstances when the
Commission does not provide notice
and opportunity to comment.

(a) Notice to the extent practicable. Sec-
tion 6(b)(1) requires that ‘““to the extent
practicable’” the Commission must pro-

§1101.31

vide manufacturers and private label-
ers notice and opportunity to comment
before disclosing information from
which the public can ascertain readily
their identity.

(b) Circumstances when notice and op-
portunity to comment is not practicable.
The Commission has determined that
there are various circumstances when
notice and opportunity to comment is
not practicable. Examples include the
following:

(1) When the Commission has taken
reasonable steps to assure that the
company to which the information per-
tains is out of business and has no
identifiable successor.

(2) When the information is disclosed
in testimony in response to an order of
the court during litigation to which
the Commission is not a party.

Subpart D—Reasonable Steps
Commission Will Take To As-
sure Information It Discloses Is
Accurate, and That Disclosure
Is Fair in the Circumstances
and Reasonably Related to
Effectuating the Purposes of
the Acts It Administers

§1101.31 General requirements.

(a) Timing of decisions. The Commis-
sion will attempt to make its decision
on disclosure so that it can disclose in-
formation in accordance with section
6(b) as soon as is reasonably possible
after expiration of the statutory thirty
day moratorium on disclosure.

(b) Inclusion of comments. In dis-
closing any information under this sec-
tion, the Commission will include any
comments or other information sub-
mitted by the manufacturer or private
labeler unless the manufacturer or pri-
vate labeler at the time it submits its
section 6(b) comments specifically re-
quests the Commission not to include
the comments or to include only a des-
ignated portion of the comments and
disclosure of the comments on such a
designated portion is not necessary to
assure that the disclosure of the infor-
mation which is the subject of the com-
ments is fair in the circumstances.
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