Consumer Product Safety Commission

§1101.43 Prohibited acts exception.

(a) Statutory provision. Section
(6)(b)(4)(A) provides that the require-
ments of section 6(b)(1) do not apply to
public disclosure of information about
any consumer product which the Com-
mission has reasonable cause to believe
is in violation of a “prohibited act”
section under any of the statutes ad-
ministered by the Commission.

(b) Scope of exception. This exception
applies once the Commission has “‘rea-
son to believe” there has occurred a
violation of sections 19(a) (1), (2), and
(5) or (10) of the CPSA which pertains
to a consumer product. This exception
also applies once the Commission has
“‘reasonable cause to believe’ there has
occurred a ‘“‘prohibited act’’ pertaining
to a product regulated under the trans-
ferred acts. Once the exception applies,
the Commission may disclose informa-
tion to the public without following
the requirements of section 6(b)(1) if
the information concerning the prod-
uct is reasonably related to the viola-
tive practice or condition.

§1101.44 Rulemaking proceeding ex-
ception.

(a) Statutory provision. Section
6(b)(4)(B) provides that the require-
ments of section 6(b)(1) do not apply to
public disclosure of information *‘‘in
the course of or concerning a rule-
making proceeding (which shall com-
mence upon the publication of an ad-
vance notice of proposed rulemaking or
a notice of proposed rulemaking) * * *
under this Act.”

(b) Scope of exception. This exception
applies upon publication in the FED-
ERAL REGISTER of an advance notice of
proposed rulemaking or, if no advance
notice of proposed rulemaking is
issued, upon publication in the FED-
ERAL REGISTER of a notice of proposed
rulemaking, under any of the acts the
Commission administers. Once the ex-
ception applies, the Commission may
publicly disclose information in the
course of the rulemaking proceeding
which is presented during the pro-
ceeding or which is contained or ref-
erenced in the public record of the pro-
ceeding and or which concerns the pro-
ceeding without following the require-
ments of section 6(b)(1). Documenta-
tion supporting the public record is
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also excepted from section 6(b). A rule-
making proceeding includes a pro-
ceeding either to issue, to amend, or to
revoke a rule.

(c) The phrase *“‘in the course of”’ re-
fers to information disclosed as part of
the proceeding and may, therefore, in-
clude information generated before the
proceeding began and later presented
as part of the proceeding. A rule-
making proceeding ends once the Com-
mission has published the final rule or
a notice of termination of the rule-
making in the FEDERAL REGISTER.

(d) The phrase ‘““‘concerning’’ refers to
information about the proceeding itself
both after the proceeding has begun
and indefinitely thereafter. Therefore,
the Commission may publicly disclose
information that describes the sub-
stance, process and outcome of the pro-
ceeding. By issuing opinions and public
statements, the Commissioners, and
the presiding official, who act as deci-
sionmakers, may also publicly explain
their individual votes and any decision
rendered.

§1101.45 Adjudicatory proceeding ex-
ception.

(a) Statutory provision. Section
6(b)(4)(B) provides that the require-
ments of section 6(b)(1) do not apply to
public disclosure of “information in
the course of or concerning * * * [an]
adjudicatory proceeding * * * under
this Act.”

(b) Scope of exception. This exception
applies once the Commission begins an
administrative adjudication under the
CPSA. The Commission will also apply
the exception to any administrative
adjudicatory proceeding under FHSA,
FAA, or PPPA. An adjudicatory pro-
ceeding begins with the filing of a com-
plaint under section 15(c) or (d), 17(a)(1)
or (3), or 20 of the CPSA (15 U.S.C.
2064(c) or (d), 2066(a)(1), or (3), or 2069);
section 15 of the FHSA (15 U.S.C. 1274);
section 5(b) of the FFA, (15 U.S.C.
1194(b)); or section 4(c) of the PPPA (15
U.S.C. 1473(c)). An adjudicatory pro-
ceeding ends when the Commission
issues a final order, 16 CFR 1025.51-
1025.58.

(c) The phrase “‘in the course of”’ re-
fers to information disclosed as part of
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the adjudication, whether in docu-
ments filed or exchanged during dis-
covery, or in testimony given in such
proceedings, and may therefore, in-
clude information generated before the
adjudication began.

(d) The phrase ‘““‘concerning’ refers to
information about the administrative
adjudication itself, both once it begins
and indefinitely thereafter. Therefore,
the Commission may publicly disclose
information that describes the sub-
stance, process and outcome of the pro-
ceeding including, for example, the ef-
fectiveness of any corrective action
such as information on the number of
products corrected as a result of a re-
medial action. By issuing opinions and
public statements, the Commissioners
and the presiding official, who act as
decisionmakers, may publicly explain
their individual votes and any decision
rendered.

[48 FR 57430, Dec. 29, 1983, as amended at 49
FR 8428, Mar 7, 1984]

§1101.46 Other administrative or judi-
cial proceeding exception.

(a) Statutory provision. Section
6(b)(4)(B) provides that the require-
ments of section 6(b)(1) do not apply to
public disclosure of “information in
the course of or concerning any * * *
other administrative or judicial pro-
ceeding under this Act.”

(b) Scope of exception. This exception
applies to an administrative or judicial
proceeding, other than a rulemaking or
administrative adjudicatory pro-
ceeding, under the CPSA, FHSA, FFA,
or PPPA. Proceedings within this ex-
ception include:

(1) A proceeding to act on a petition
to start a rulemaking proceeding. This
proceeding begins with the filing of a
petition and ends when the petition is
denied or, if granted, when the rule-
making proceeding begins. Information
subject to the exception for petition
proceedings is the petition itself and
the supporting documentation, and in-
formation subsequently compiled by
the staff and incorporated or ref-
erenced in the staff briefing papers for
and recommendation to the Commis-
sion.

(2) A proceeding to act on a request
for exemption from a rule or regula-
tion. This proceeding begins with the
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filing of a request for exemption and
ends when the request is denied or, if
granted, when the Commission takes
the first step to implement the exemp-
tion, e.g., when an amendment to the
rule or regulation is proposed.

(3) A proceeding to issue a subpoena
or general or special order. This pro-
ceeding begins with a staff request to
the Commission to issue a subpoena or
general or special order and ends once
the request is granted or denied.

(4) A proceeding to act on a motion
to quash or to limit a subpoena or gen-
eral or special order. This proceeding
begins with the filing with the Com-
mission of a motion to quash or to
limit and ends when the motion is
granted or denied.

(5) Any judicial proceeding to which
the Commission is a party. This pro-
ceeding begins when a complaint is
filed and ends when a final decision (in-
cluding appeal) is rendered with re-
spect to the Commission.

(6) Any administrative proceeding to
which the Commission is a party, such
as an administrative proceeding before
the Merit Systems Protection Board or
the Federal Labor Relations Authority.
This proceeding begins and ends in ac-
cordance with the applicable regula-
tions or procedures of the administra-
tive body before which the proceeding
is heard.

(7) A proceeding to obtain a retrac-
tion from the Commission pursuant to
subpart F of these rules. This pro-
ceeding begins with the filing with the
Secretary of the Commission of a re-
quest for retraction and ends when the
request is denied or, if granted, when
the information is retracted.

(c) In the course of or concerning. The
phrase “‘in the course of or concerning”’
shall have the same meaning as set
forth in either §1101.44 (c) and (d) or
§1101.45 (c) and (d), whichever is appli-
cable.

Subpart F—Retraction

§1101.51 Commission interpretation.

(a) Statutory provisions. Section 6(b)(7)
of the CPSA provides: If the Commis-
sion finds that, in the administration
of this Act, it has made public disclo-
sure of inaccurate or misleading infor-
mation which reflects adversely upon
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