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denied, filing an individual appeal 
within the additional 35-day period. 

(c) Standards. In determining whether 
it is appropriate to treat an appeal as 
a class action, the judge will be guided 
but not controlled by the applicable 
provisions of the Federal Rules of Civil 
Procedure. 

(d) Electronic filing. A request to hear 
a case as a class appeal and any opposi-
tion thereto may not be filed in elec-
tronic form. Subsequent pleadings may 
be filed and served in electronic form, 
provided that the requirements of 
§ 1201.14 are satisfied. 

[54 FR 53504, Dec. 29, 1989, as amended at 59 
FR 31109, June 17, 1994; 62 FR 59992, Nov. 6, 
1997; 68 FR 59862, Oct. 20, 2003; 69 FR 57630, 
Sept. 27, 2004] 

§ 1201.28 Case suspension procedures. 

(a) Joint requests. The parties may 
submit a joint request for additional 
time to pursue discovery or settlement. 
Upon receipt of such request, an order 
suspending processing of the case for a 
period up to 30 days may be issued at 
the discretion of the judge. 

(b) Unilateral requests. In lieu of par-
ticipating in a joint request, either 
party may submit a unilateral request 
for additional time to pursue discovery 
as provided in this subpart. Unilateral 
requests for additional time of up to 30 
days may be granted for good cause 
shown at the discretion of the judge. 

(c) Time for filing requests. The parties 
must file a joint request that the adju-
dication of the appeal be suspended 
within 45 days of the date of the ac-
knowledgment order (or within 7 days 
of the appellant’s receipt of the agency 
file, whichever date is later). 

(d) Untimely requests. The judge may 
consider requests for suspensions that 
are filed after the time limit set forth 
in paragraph (c) of this section. Such 
requests may be granted at the discre-
tion of the judge. 

(e) Early termination of suspension pe-
riod. The suspension period may be ter-
minated prior to the end of the agreed 
upon period if the parties request the 
judge’s assistance relative to discovery 
or settlement during the suspension pe-
riod and the judge’s involvement pur-
suant to that request is likely to be ex-
tensive. 

(f) Limitation on suspension period. No 
case may be suspended for more than a 
total of 30 days under the provisions of 
this section. 

[68 FR 54651, Sept. 18, 2003] 

PARTIES, REPRESENTATIVES, AND 
WITNESSES 

§ 1201.31 Representatives. 
(a) Procedure. A party to an appeal 

may be represented in any matter re-
lated to the appeal. Parties may des-
ignate a representative, revoke such a 
designation, and change such a des-
ignation in a signed submission, sub-
mitted as a pleading. 

(b) A party may choose any rep-
resentative as long as that person is 
willing and available to serve. The 
other party or parties may challenge 
the designation, however, on the 
ground that it involves a conflict of in-
terest or a conflict of position. Any 
party who challenges the designation 
must do so by filing a motion with the 
judge within 15 days after the date of 
service of the notice of designation. 
The judge will rule on the motion be-
fore considering the merits of the ap-
peal. These procedures apply equally to 
each designation of representative, re-
gardless of whether the representative 
was the first one designated by a party 
or a subsequently designated represent-
ative. If a representative is disquali-
fied, the judge will give the party 
whose representative was disqualified a 
reasonable time to obtain another one. 

(c) The judge, on his or her own mo-
tion, may disqualify a party’s rep-
resentative on the grounds described in 
paragraph (b) of this section. 

(d)(1) A judge may exclude a party, a 
representative, or other person from all 
or any portion of the proceeding before 
him or her for contumacious mis-
conduct or conduct that is prejudicial 
to the administration of justice. 

(2) When a judge determines that a 
person should be excluded from partici-
pation in a proceeding, the judge shall 
inform the person of this determina-
tion through issuance of an order to 
show cause why he or she should not be 
excluded. The show cause order shall be 
delivered to the person by the most ex-
peditious means of delivery available, 
including issuance of an oral order on 
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the record where the determination to 
exclude the person is made during a 
hearing. The person must respond to 
the judge’s show cause order within 
three days (excluding Saturdays, Sun-
days, and Federal holidays) of receipt 
of the order, unless the judge provides 
a different time limit, or forfeit the 
right to seek certification of a subse-
quent exclusion order as an interlocu-
tory appeal to the Board under para-
graph (d)(3) of this section. 

(3) When, after consideration of the 
person’s response to the show cause 
order, or in the absence of a response 
to the show cause order, the judge de-
termines that the person should be ex-
cluded from participation in the pro-
ceeding, the judge shall issue an order 
that documents the reasons for the ex-
clusion. The person may obtain review 
of the judge’s ruling by filing, within 
three days (excluding Saturdays, Sun-
days, and Federal holidays) of receipt 
of the ruling, a motion that the ruling 
be certified to the Board as an inter-
locutory appeal. The judge shall certify 
an interlocutory appeal to the Board 
within one day (excluding Saturdays, 
Sundays, and Federal holidays) of re-
ceipt of such a motion. Only the provi-
sions of this paragraph apply to inter-
locutory appeals of rulings excluding a 
person from a proceeding; the provi-
sions of §§ 1201.91 through 1201.93 of this 
part shall not apply. 

(4) A proceeding will not be delayed 
because the judge excludes a person 
from the proceeding, except that: 

(i) Where the judge excludes a party’s 
representative, the judge will give the 
party a reasonable time to obtain an-
other representative; and 

(ii) Where the judge certifies an in-
terlocutory appeal of an exclusion rul-
ing to the Board, the judge or the 
Board may stay the proceeding sua 
sponte or on the motion of a party for 
a stay of the proceeding. 

(5) The Board, when considering a pe-
tition for review of a judge’s initial de-
cision under subpart C of this part, will 
not be bound by any decision of the 

judge to exclude a person from the pro-
ceeding below. 

[54 FR 53504, Dec. 29, 1989, as amended at 62 
FR 62689, Nov. 25, 1997; 62 FR 66815, Dec. 22, 
1997; 63 FR 35500, June 30, 1998; 65 FR 5409, 
Feb. 4, 2000; 68 FR 59862, Oct. 20, 2003; 69 FR 
57630, Sept. 27, 2004] 

§ 1201.32 Witnesses; right to represen-
tation. 

Witnesses have the right to be rep-
resented when testifying. The rep-
resentative of a nonparty witness has 
no right to examine the witness at the 
hearing or otherwise participate in the 
development of testimony. 

§ 1201.33 Federal witnesses. 
(a) Every Federal agency or corpora-

tion must make its employees or per-
sonnel available to furnish sworn state-
ments or to appear as witnesses at the 
hearing when ordered by the judge to 
do so. When providing those state-
ments or appearing at the hearing, 
Federal employee witnesses will be in 
official duty status (i.e., entitled to pay 
and benefits including travel and per 
diem, where appropriate). 

(b) A Federal employee who is denied 
the official time required by paragraph 
(a) of this section may file a written re-
quest that the judge order the employ-
ing agency to provide such official 
time. The judge will act on such a re-
quest promptly and, where warranted, 
will order the agency to comply with 
the requirements of paragraph (a) of 
this section. 

(c) An order obtained under para-
graph (b) of this section may be en-
forced as provided under subpart F of 
this part. 

[54 FR 53504, Dec. 29, 1989, as amended at 62 
FR 48935, Sept. 18, 1997] 

§ 1201.34 Intervenors and amicus cu-
riae. 

(a) Explanation of Intervention. Inter-
venors are organizations or persons 
who want to participate in a pro-
ceeding because they believe the pro-
ceeding, or its outcome, may affect 
their rights or duties. Intervenors as a 
‘‘matter of right’’ are those parties 
who have a statutory right to partici-
pate. ‘‘Permissive’’ intervenors are 
those parties who may be permitted to 
participate if the proceeding will affect 
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