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that cannot otherwise be made acces-
sible; or 

(iii) Adopting other innovative meth-
ods. 

§ 1207.151 Program accessibility: New 
construction and alterations. 

Each building or part of a building 
that is constructed or altered by, on 
behalf of, or for the use of the agency 
shall be designed, constructed, or al-
tered so as to be readily accessible to 
and usable by individuals with disabil-
ities. The definitions, requirements, 
and standards of the Architectural Bar-
riers Act (42 U.S.C. 4151–4157), as estab-
lished in 41 CFR 101–19.600 to 101–19.607, 
apply to buildings covered by this sec-
tion. 

§§ 1207.152–1207.159 [Reserved] 

§ 1207.160 Communications. 
(a) The agency shall take appropriate 

steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and 
members of the public. 

(1) The agency shall furnish appro-
priate auxiliary aids where necessary 
to afford an individual with a disability 
an equal opportunity to participate in, 
and enjoy the benefits of, a program or 
activity conducted by the agency. 

(i) In determining what type of auxil-
iary aid is necessary, the agency shall 
give primary consideration to the re-
quests of the individual with a dis-
ability. 

(ii) The agency need not provide indi-
vidually prescribed devices, readers for 
personal use or study, or other devices 
of a personal nature. 

(2) Where the agency communicates 
with parties by telephone, tele-
communication devices for deaf per-
sons or equally effective telecommuni-
cation systems shall be used to com-
municate with persons with impaired 
hearing. 

(b) The agency shall ensure that in-
terested persons, including persons 
with impaired vision or hearing, can 
obtain information as to the existence 
and location of accessible services, ac-
tivities, and facilities. 

(c) The agency shall provide signage 
at a primary entrance to each of its in-
accessible facilities, directing users to 

a location at which they can obtain in-
formation about accessible facilities. 
The international symbol for accessi-
bility shall be used at each primary en-
trance of an accessible facility. 

(d) This section does not require the 
agency to take any action that it can 
demonstrate would result in a funda-
mental alteration in the nature of a 
program or activity or in undue finan-
cial and administrative burdens. In 
those circumstances where agency per-
sonnel believe that the proposed action 
would fundamentally alter the program 
or activity or would result in undue fi-
nancial and administrative burdens, 
the agency has the burden of proving 
that compliance with § 1207.160 would 
result in such alteration or burdens. 
The decision that compliance would re-
sult in such alteration or burdens must 
be made by the agency head or his or 
her designee after considering all agen-
cy resources available for use in the 
funding and operation of the conducted 
program or activity and must be ac-
companied by a written statement of 
the reasons for reaching that conclu-
sion. If an action required to comply 
with this section would result in such 
an alteration or such burdens, the 
agency shall take any other action 
that would not result in such an alter-
ation or such burdens but would never-
theless ensure that, to the maximum 
extent possible, individuals with dis-
abilities receive the benefits and serv-
ices of the program or activity. 

§§ 1207.161–1207.169 [Reserved] 

§ 1207.170 Compliance procedures. 
(a) The agency shall process com-

plaints alleging violations of section 
504 with respect to employment accord-
ing to the procedures established by 
the Equal Employment Opportunity 
Commission in 29 CFR part 1614 pursu-
ant to section 501 of the Rehabilitation 
Act of 1973 (29 U.S.C. 791). 

(b) Allegations of discrimination in the 
adjudication of a Board case. (1) When a 
party to a case pending before any of 
the Board’s judges believes he or she 
has been subjected to discrimination 
on the basis of disability in the adju-
dication of the case, the party may 
raise the allegation in a pleading filed 
with the judge and served on all other 
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parties in accordance with 5 CFR 
1201.26(b)(2). 

(2) An allegation of discrimination in 
the adjudication of a Board case must 
be raised within 10 days of the alleged 
act of discrimination or within 10 days 
from the date the complainant should 
reasonably have known of the alleged 
discrimination. If the complainant 
does not submit a complaint within 
that time period, it will be dismissed as 
untimely filed unless a good reason for 
the delay is shown. 

(3) The judge to whom the case is as-
signed shall decide the merits of any 
timely allegation that is raised at this 
stage of adjudication, and shall make 
findings and conclusions regarding the 
allegation either in an interim order or 
in the initial decision, recommended 
decision, or recommendation. Any re-
quest for reconsideration of the admin-
istrative judge’s decision on the dis-
ability discrimination claim must be 
filed in accordance with the require-
ments of 5 CFR 1201.114 and 1201.115. 

(4) If the judge to whom the case was 
assigned has issued the initial decision, 
recommended decision, or rec-
ommendation by the time the party 
learns of the alleged discrimination, 
the party may raise the allegation in a 
petition for review, cross petition for 
review, or response to the petition or 
cross petition. 

(5) The Board shall decide the merits 
of any timely allegation that is raised 
at this stage of adjudication in a final 
decision. 

(c) All complaints of discrimination 
on the basis of disability in programs 
and activities conducted by the agency, 
except for those described in para-
graphs (a) and (b) of this section, shall 
be filed under the procedures described 
in this paragraph. 

(1) Who may file. Any person who be-
lieves that he or she has been subjected 
to discrimination prohibited by this 
part, or authorized representative of 
such person, may file a complaint. Any 
person who believes that any specific 
class of persons has been subjected to 
discrimination prohibited by this part 
and who is a member of that class or 
the authorized representative of a 
member of that class may file a com-
plaint. A charge on behalf of a person 
or member of a class of persons claim-

ing to be aggrieved may be made by 
any person, agency or organization. 

(2) Where and when to file. Complaints 
shall be filed with the Director, Office 
of Equal Employment Opportunity 
(EEO Director), Merit Systems Protec-
tion Board, 1615 M Street, NW., Wash-
ington DC 20419, or e-mailed to 
equalopportunity@mspb.gov, within thir-
ty-five (35) calendar days of the alleged 
act of discrimination. A complaint 
filed by personal delivery is considered 
filed on the date it is received by the 
EEO Director. The date of filing by fac-
simile or e-mail is the date the fac-
simile or e-mail is sent. The date of fil-
ing by mail is determined by the post-
mark date; if no legible postmark date 
appears on the mailing, the submission 
is presumed to have been mailed five 
days (excluding days on which the 
Board is closed for business) before its 
receipt. The date of filing by commer-
cial overnight delivery is the date the 
document was delivered to the com-
mercial overnight delivery service. The 
agency shall extend the time period for 
filing a complaint upon a showing of 
good cause. For example, the agency 
shall extend this time limit if a com-
plainant shows that he or she was pre-
vented by circumstances beyond his or 
her control from submitting the mat-
ter within the time limits. 

(3) Acceptance of complaint. (i) The 
agency shall accept a complete com-
plaint that is filed in accordance with 
paragraph (c) of this section and over 
which it has jurisdiction. The EEO Di-
rector shall notify the complainant of 
receipt and acceptance of the com-
plaint. 

(ii) If the EEO Director receives a 
complaint that is not complete, he or 
she shall notify the complainant that 
additional information is needed. If the 
complainant fails to complete the com-
plaint and return it to the EEO Direc-
tor within 15 days of his or her receipt 
of the request for additional informa-
tion, the EEO Director shall dismiss 
the complaint with prejudice and shall 
so inform the complainant. 

(4) Within 60 days of the receipt of a 
complete complaint for which it has ju-
risdiction, the EEO Director shall no-
tify the complainant of the results of 
the investigation in an initial decision 
containing— 
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(i) Findings of fact and conclusions of 
law; 

(ii) When applicable, a description of 
a remedy for each violation found; and 

(iii) A notice of the right to appeal. 
(5) Any appeal of the EEO Director’s 

initial decision must be filed with the 
Chairman of the Board, Merit Systems 
Protection Board, 1615 M Street, NW., 
Washington, DC 20419 by the complain-
ant within 35 days of the date the EEO 
Director issues the decision required by 
§ 1207.170(c)(4). The agency may extend 
this time for good cause when a com-
plainant shows that circumstances be-
yond his or her control prevented the 
filing of an appeal within the pre-
scribed time limit. An appeal filed by 
personal delivery is considered filed on 
the date it is received by the Chair-
man. The date of filing by facsimile is 
the date of the facsimile. The date of 
filing by mail is determined by the 
postmark date; if no legible postmark 
date appears on the mailing, the sub-
mission is presumed to have been 
mailed five days (excluding days on 
which the Board is closed for business) 
before its receipt. The date of filing by 
commercial overnight delivery is the 
date the document was delivered to the 
commercial overnight delivery service. 
The appeal should be clearly marked 
‘‘Appeal of Section 504 Decision’’ and 
must contain specific objections ex-
plaining why the person believes the 
initial decision was factually or legally 
wrong. A copy of the initial decision 
being appealed should be attached to 
the appeal letter. 

(6) A timely appeal shall be decided 
by the Chairman unless the Chairman 
determines, in his or her discretion, 
that the appeal raises policy issues and 
that the nature of those policy issues 
warrants a decision by the full Board. 
The full Board shall then decide such 
appeals. 

(7) The Chairman shall notify the 
complainant of the results of the ap-
peal within sixty (60) days of the re-
ceipt of the request. If the Chairman 
determines that he or she needs addi-
tional information from the complain-
ant, he or she shall have sixty (60) days 
from the date he or she receives the ad-
ditional information to make his or her 
determination on the appeal. 

(8) The time limit stated in para-
graph (c)(2) may be extended by the 
EEO Director to a period of up to 180 
days, and may be extended further with 
the permission of the Assistant Attor-
ney General. The time limit stated in 
paragraph (c)(5) may be extended by 
the Chairman to a period of up to 180 
days, and may be extended further with 
the permission of the Assistant Attor-
ney General. 

(9) The agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies, 
except that the authority for making 
the final determination may not be 
delegated to another agency. 

(d) The agency shall notify the Archi-
tectural and Transportation Barriers 
Compliance Board upon receipt of any 
complaint alleging that a building or 
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended 
(42 U.S.C. 4151–4157), is not readily ac-
cessible to and usable by individuals 
with disabilities. 

(e) If the agency receives a complaint 
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-
forts to refer the complaint to the ap-
propriate entity. 

§§ 1207.171–1207.999 [Reserved] 

PART 1208—PRACTICES AND PRO-
CEDURES FOR APPEALS UNDER 
THE UNIFORMED SERVICES EM-
PLOYMENT AND REEMPLOYMENT 
RIGHTS ACT AND THE VETERANS 
EMPLOYMENT OPPORTUNITIES 
ACT 

Subpart A—Jurisdiction and Definitions 

Sec. 
1208.1 Scope. 
1208.2 Jurisdiction. 
1208.3 Application of 5 CFR part 1201. 
1208.4 Definitions. 

Subpart B—USERRA Appeals 

1208.11 Choice of procedure under USERRA; 
exhaustion requirement. 

1208.12 Time of filing. 
1208.13 Content of appeal; request for hear-

ing. 
1208.14 Representation by Special Counsel. 
1208.15 Remedies. 
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