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in the same competitive area as the po-
sition last held in the former agency. If
the reemployment would cause the sep-
aration or demotion of another em-
ployee, the applicant should be consid-
ered an employee for the purpose of ap-
plying the reduction-in-force regula-
tions to determine to what, if any, po-
sition the employee is entitled. If the
employee is not placed at the former
grade or level, the agency must extend
consideration beyond the competitive
area. Responsibility for reemployment
is agencywide.

(4) Reemployment may be at a higher
grade than that to which the employee
is entitled if all appropriate standards
and requirements are satisfied and if
this will not cause the displacement of
another employee.

(5) The reemployment obligation
may be satisfied by placement in any
position within the agency that is ac-
ceptable to the employee.

(d) Agency refusal to reemploy. An
agency may refuse to reemploy under
this section only when the employee
was separated from the Commission for
serious cause showing unsuitability for
reemployment.

§352.909 Appeals.

(a) If an agency denies reemployment
to an applicant who claims reemploy-
ment rights under this subpart, the
agency must notify the applicant in
writing of that denial and its reasons.
In the same notice, the agency will in-
form the applicant of the right to ap-
peal to the Merit Systems Protection
Board under the provisions of the
Board’s regulations. The agency must
comply with the provisions of §1201.21
of this title.

(b)(1) When an agency has reem-
ployed or returned an employee, it will
advise the employee of the right of ap-
peal if he or she considers the reem-
ployment or return not to be in accord-
ance with the Act and this subpart.

(2) An employee in a bargaining unit
covered by a negotiated grievance pro-
cedure that does not exclude this mat-
ter must use the negotiated grievance
procedure.

(3) An employee to whom paragraph
(b)(2) of this section does not apply is
entitled to appeal to the Merit Systems
Protection Board under the provisions

§353.101

of the Board’s regulations. The agency
must comply with the provisions of
§1201.21 of this title.
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Subpart A—General Provisions

§353.101 Scope.

The rights and obligations of employ-
ees and agencies in connection with
leaves of absence or restoration to duty
following uniformed service under 38
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U.S.C. 4301 et. seq., and restoration
under 5 U.S.C. 8151 for employees who
sustain compensable injuries, are sub-
ject to the provisions of this part. Sub-
part A covers those provisions that are
common to both of the above groups of
employees. Subpart B deals with provi-
sions that apply just to uniformed
service and subpart C covers provisions
that pertain just to injured employees.

§353.102 Definitions.

In this part:

Agency means.

(1) With respect to restoration fol-
lowing a compensable injury, any de-
partment, independent establishment,
agency, or corporation in the executive
branch, including the U.S. Postal Serv-
ice and the Postal Rate Commission,
and any agency in the legislative or ju-
dicial branch; and

(2) With respect to uniformed service,
an executive agency as defined in 5
U.S.C. 105 (other than an intelligence
agency referred to in 5 U.S.C.
2302(a)(2)(C)(ii), including the U.S.
Postal Service and Postal Rate Com-
mission, a nonappropriated fund in-
strumentality of the United States, or
a military department as defined in 5
U.S.C. 102. In the case of a National
Guard technician employed under 32
U.S.C. 709, the employing agency is the
adjutant general of the State in which
the technician is employed.

Fully recovered means compensation
payments have been terminated on the
basis that the employee is able to per-
form all the duties of the position he or
she left or an equivalent one.

Injury means a compensable injury
sustained under the provisions of 5
U.S.C. chapter 81, subchapter 1, and in-
cludes, in addition to accidental injury,
a disease proximately caused by the
employment.

Leave of absence means military
leave, annual leave, without pay
(LWOP), furlough, continuation of pay,
or any combination of these.

Military leave means paid leave pro-
vided to Reservists and members of the
National Guard under 5 U.S.C. 6323.

Notice means any written or verbal
notification of an obligation or inten-
tion to perform service in the uni-
formed services provided to an agency
by the employee performing the service
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or by the uniformed service in which
the service is to be performed.

Partially recovered means an injured
employee, though not ready to resume
the full range of his or her regular du-
ties, has recovered sufficiently to re-
turn to part-time or light duty or to
another position with less demanding
physical requirements. Ordinarily, it is
expected that a partially recovered em-
ployee will fully recover eventually.

Physically disqualified means that:

(1)(i) For medical reasons the em-
ployee is unable to perform the duties
of the position formerly held or an
equivalent one, or

(ii) There is a medical reason to re-
strict the individual from some or all
essential duties because of possible in-
capacitation (for example, a seizure) or
because of risk of health impairment
(such as further exposure to a toxic
substance for an individual who has al-
ready shown the effects of such expo-
sure).

(2) The condition is considered per-
manent with little likelihood for im-
provement or recovery.

Reasonable efforts in the case of ac-
tions required by an agency for a per-
son returning from uniformed service
means actions, including training, that
do not place an undue hardship on the
agency.

Service in the uniformed services means
the performance of duty on a voluntary
or involuntary basis in a uniformed
service under competent authority and
includes active duty, active duty for
training, initial active duty for train-
ing, inactive duty training, full-time
National Guard duty, and a period for
which a person is absent from employ-
ment for the purpose of examination to
determine fitness to perform such
duty.

Status means the particular at-
tributes of a specific position. This in-
cludes the rank or responsibility of the
position, its duties, working condi-
tions, pay, tenure, and seniority.

Undue hardship means actions taken
by an agency requiring significant dif-
ficulty or expense, when considered in
light of—

(1) The nature and cost of actions
needed under this part;
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