§353.208

during service in the uniformed serv-
ices) after reasonable efforts by the
agency to qualify the employee for
such position or the position the em-
ployee left, he or she must be restored
to any other position of lesser status
and pay for which qualified, with full
seniority.

(c) Disabled. An employee with a dis-
ability incurred in or aggravated dur-
ing uniformed service and who, after
reasonable efforts by the agency to ac-
commodate the disability, is entitled
to be placed in another position for
which qualified that will provide the
employee with the same seniority, sta-
tus, and pay, or the nearest approxima-
tion consistent with the circumstances
in each case. The agency is not re-
quired to reemploy a disabled employee
if, after making due efforts to accom-
modate the disability, such reemploy-
ment would impose an undue hardship
on the agency.

(d) Two or more persons entitled to res-
toration in the same position. If two or
more persons are entitled to restora-
tion in the same position, the one who
left the position first has the prior
right to restoration in that position.
The other employee(s) is entitled to be
placed in a position as described in
paragraphs (b) and (c) of this section.

(e) Relationship to an entitlement based
on veterans’ preference. An employee’s
right to restoration under this part
does not entitle the person to reten-
tion, preference, or displacement rights
over any person with a superior claim
based on veterans’ preference.

§353.208 Use of paid leave during uni-
formed service.

An employee performing service with
the uniformed services must be per-
mitted, upon request, to use any ac-
crued annual leave (or sick leave, if ap-
propriate), or military leave during
such service. (Note, however, that
under 5 U.S.C. 6323, military leave can-
not be used for inactive duty, e.g.,
drills.)

[60 FR 45652, Sept. 1, 1995, as amended at 64
FR 31487, June 11, 1999]
§353.209 Retention protections.

(a) During uniformed service. An em-
ployee may not be demoted or sepa-
rated (other than military separation)
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while performing duty with the uni-
formed services except for cause. (Re-
duction in force is not considered ‘‘for
cause’ under this subpart.) He or she is
not a ‘‘competing employee’ under
§351.404 of this chapter. If the employ-
ee’s position is abolished during such
absence, the agency must reassign the
employee to another position of like
status, and pay.

(b) Upon reemployment. Except in the
case of an employee under time-limited
appointment who finishes out the un-
expired portion of his or her appoint-
ment upon reemployment, an employee
reemployed under this subpart may not
be discharged, except for cause—

(1) If the period of uniformed service
was more than 180 days, within 1 year;
and

(2) If the period of uniformed service
was more than 30 days, but less than
181 days, within 6 months.

§353.210 Department of Labor assist-
ance to applicants and employees.

USERRA requires the Department of
Labor’s Veterans’ Employment and
Training Service [VETS] to provide
employment and reemployment assist-
ance to any Federal employee or appli-
cant who requests it. VETS staff will
attempt to resolve employment dis-
putes brought to investigate. If dispute
resolution proves unsuccessful, VETS
will, at the request of the employee,
refer the matter to the Office of the
Special Counsel for representation be-
fore the Merit Systems Protection
Board (MSPB).

[64 FR 31487, June 11, 1999]

§353.211 Appeal rights.

An individual who believes an agency
has not complied with the provisions of
law and this part relating to the em-
ployment or reemployment of the per-
son by the agency may—

(a) File a complaint with the Depart-
ment of Labor, as noted in §353.210, or

(b) Appeal directly to MSPB if the in-
dividual chooses not to file a complaint
with the Department of Labor, or is in-
formed by either Labor or the Office of
the Special Counsel that they will not
pursue to the case. However, National
Guard technicians do not have the
right to appeal to MSPB a denial of re-
employment rights by the Adjutant
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