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§630.1208

the date the agency requests such med-
ical certification.

(i) If, after the leave has commenced,
the employee fails to provide the re-
quested medical certification, the
agency may—

(1) Charge the employee as absent
without leave (AWOL); or

(2) Allow the employee to request
that the provisional leave be charged
as leave without pay or charged to the
employee’s annual and/or sick leave ac-
count, as appropriate.

(J) At its own expense, an agency
may require subsequent medical recer-
tification on a periodic basis, but not
more than once every 30 calendar days,
for leave taken for purposes relating to
pregnancy, chronic conditions, or long-
term conditions, as these terms are
used in the definition of serious health
condition in §630.1202. For leave taken
for all other serious health conditions
and including leave taken on an inter-
mittent or reduced leave schedule, if
the health care provider has specified
on the medical certification a min-
imum duration of the period of inca-
pacity, the agency may not request re-
certification until that period has
passed. An agency may require subse-
quent medical recertification more fre-
quently than every 30 calendar days, or
more frequently than the minimum du-
ration of the period of incapacity speci-
fied on the medical certification, if the
employee requests that the original
leave period be extended, the cir-
cumstances described in the original
medical certification have changed sig-
nificantly, or the agency receives in-
formation that casts doubt upon the
continuing validity of the medical cer-
tification.

(k) To ensure the security and con-
fidentiality of any written medical cer-
tification under §§630.1207 or 630.1208(h)
of this part, the medical certification
shall be subject to the provisions for
safeguarding information about indi-
viduals under subpart A or part 293 of
this chapter.

[58 FR 39602, July 23, 193, as amended at 61
FR 64453, Dec. 5, 1996; 65 FR 26487, May 8,
2000; 65 FR 38409, June 21, 2000]
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§630.1208 Protection of employment
and benefits.

(a) Any employee who takes leave
under §630.1203(a) of this part shall be
entitled, upon return to the agency, to
be returned to—

(1) The same position held by the em-
ployee when the leave commenced; or

(2) An equivalent position with equiv-
alent benefits, pay, status, and other
terms and conditions of employment.

(b) For the purpose of applying para-
graph (a)(2) of this section, an equiva-
lent position must be in the same com-
muting area and must carry or provide
at a minimum—

(1) The same or substantially similar
duties and responsibilities, which must
entail substantially equivalent skill,
effort, responsibility, and authority;

(2) An equivalent grade or pay level,
including any applicable locality pay-
ment under 5 CFR part 531, subpart F;
special rate supplement under 5 CFR
part 530, subpart C; or similar payment
or supplement under other legal au-
thority;

(3) The same type of appointment,
work schedule, status, and tenure;

(4) The same employment benefits
made available to the employee in his
or her previous position (e.g., life in-
surance, health benefits, retirement
coverage, and leave accrual);

(5) The same or equivalent oppor-
tunity for a within-grade increase, per-
formance award, incentive award, or
other similar discretionary and non-
discretionary payments, consistent
with applicable laws and regulations;
however, the entitlement to be re-
turned to an equivalent position does
not extend to intangible or
unmeasurable aspects of the job;

(6) The same or equivalent oppor-
tunity for premium pay consistent
with applicable law and regulations
under 5 CFR part 550, subpart A, or 5
CFR part 551, subpart E; and

(7) The same or equivalent oppor-
tunity for training or education bene-
fits consistent with applicable laws and
regulations, including any training
that an employee may be required to
complete to qualify for his or her pre-
vious position.

(c) As a result of taking leave under
§630.1203(a) of this part, an employee
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shall not suffer the loss of any employ-
ment benefit accrued prior to the date
on which the leave commenced.

(d) Except as otherwise provided by
or under law, a restored employee shall
not be entitled to—

(1) The accrual of any employment
benefits during any period of leave; or

(2) Any right, benefit, or position of
employment other than any right, ben-
efit, or position to which the employee
would have been entitled had the em-
ployee not taken the leave.

(e) For the purpose of applying para-
graph (d) of this section, the same enti-
tlements and limitations in law and
regulations that apply to the position,
pay, benefits, status, and other terms
and conditions of employment of an
employee in a leave without pay status
shall apply to any employee taking
leave without pay under this part, ex-
cept where different entitlements and
limitations are specifically provided in
this subpart.

(f) An employee is not entitled to be
returned to the same or equivalent po-
sition under paragraph (a) of this sec-
tion if the employee would not other-
wise have been employed in that posi-
tion at the time the employee returns
from leave.

(g) An agency may not return an em-
ployee to an equivalent position where
written notification has been provided
that the equivalent position will be af-
fected by a reduction in force if the
employee’s previous position is not af-
fected by a reduction in force.

(h) As a condition to returning an
employee who takes leave under
§630.1203(a)(4), an agency may establish
a uniformly applied practice or policy
that requires all similarly-situated em-
ployees (i.e., same occupation, same se-
rious health condition) to obtain writ-
ten medical certification from the
health care provider of the employee
that the employee is able to perform
the essential functions of his or her po-
sition. An agency may delay the return
of an employee until the medical cer-
tification is provided. The same condi-
tions for verifying the adequacy of a
medical certification in §630.1207(c)
shall apply to the medical certification
to return to work. No second or third
opinion on the medical certification to
return to work may be required. An

§630.1209

agency may not require a medical cer-
tification to return to work during the
period the employee takes leave inter-
mittently or under a reduced leave
schedule under §630.1204.

(i) If an agency requires an employee
to obtain written medical certification
under paragraph (h) of this section be-
fore he or she returns to work, the
agency shall notify the employee of
this requirement before leave com-
mences, or to the extent practicable in
emergency medical situations, and pay
the expenses for obtaining the written
medical certification. An employee’s
refusal or failure to provide written
medical certification under paragraph
(h) of this section may be grounds for
appropriate disciplinary or adverse ac-
tion, as provided in part 752 of this
chapter.

(J) An agency may require an em-
ployee to report periodically to the
agency on his or her status and inten-
tion to return to work. An agency’s
policy requiring such reports must
take into account all of the relevant
facts and circumstances of the employ-
ee’s situation.

(k) An employee’s decision to invoke
FMLA leave under §630.1203(a) does not
prohibit an agency from proceeding
with appropriate actions under part 432
or part 752 of this chapter.

() An employee who does not comply
with the notification requirements in
§630.1206 and does not provide medical
certification signed by the health care
provider that includes all of the infor-
mation required in §630.1207(b) is not
entitled to family and medical leave.

[58 FR 39602, July 23, 1993, as amended at 61
FR 3544, Feb. 1, 1996; 61 FR 64453, Dec. 5, 1996;
65 FR 26487, May 8, 2000; 70 FR 31314, May 31,
2005]

§630.1209 Health benefits.

An employee enrolled in a health
benefits plan under the Federal Em-
ployees Health Benefits Program (es-
tablished under chapter 89 of title 5,
United States Code) who is placed in a
leave without pay status as a result of
entitlement to leave under §630.1203(a)
of this part may continue his or her
health benefits enrollment while in the
leave without pay status and arrange
to pay the appropriate employee con-
tributions into the Employees Health
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