Office of the Secretary, DHS

13.24
13.25
13.26
13.27
13.28
13.29

Protective order.

Fees.

Filing, form and service of papers.

Computation of time.

Motions.

Sanctions.

13.30 The hearing and burden of proof.

13.31 Determining the amount of penalties
and assessments.

13.32 Location of hearing.

13.33 Witnesses.

13.34 Evidence.

13.35 The record.

13.36 Post-hearing briefs.

13.37 Initial Decision.

13.38 Reconsideration of Initial Decision.

13.39 Appeal to Authority Head.

13.40 Stays ordered by the Department of
Justice.

13.41 Stay pending appeal.

13.42  Judicial review.

13.43 Collection of civil penalties and as-
sessments.

13.44 Right to administrative offset.

13.45 Deposit in Treasury of United States.

13.46 Compromise or settlement.

13.47 Limitations.

AUTHORITY: Pub. L. 107-296, 116 Stat. 2135 (6
U.S.C., Ch. 1, sections 101 et seq.); 5 U.S.C.
301; 31 U.S.C. 3801-3812.

SOURCE: 70 FR 59211, Oct. 12, 2005, unless
otherwise noted.

§13.1 Basis, purpose, scope and effect.

(a) Basis. This part implements the
Program Fraud Civil Remedies Act of
1986, 31 U.S.C. 3801-3812. Section 3809 of
title 31, United States Code, requires
each authority to promulgate regula-
tions necessary to implement the pro-
visions of the statute.

(b) Purpose. This part:

(1) Establishes administrative proce-
dures for imposing civil penalties and
assessments against Persons who
Make, submit, or present, or cause to
be Made, submitted, or presented, false,
fictitious, or fraudulent Claims or writ-
ten Statements to the Authority or to
certain others; and

(2) Specifies the hearing and appeal
rights of Persons subject to allegations
of liability for such penalties and as-
sessments.

(c) Scope. This part applies to all
components of the Department of
Homeland Security.

(d) Effect. (1) This part applies to pro-
gram fraud cases initiated by any com-
ponent of the Department of Homeland
Security on or after October 12, 2005.
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§13.2

(2) Program fraud cases initiated by
any component of the Department of
Homeland Security before October 12,
2005, but not completed before October
12, 2005, will continue to completion
under the rules and procedures in effect
before this part.

§13.2 Definitions.

The following definitions have gen-
eral applicability throughout this part:

(a) ALJ means an Administrative
Law Judge in the Authority appointed
pursuant to 5 U.S.C. 3105 or detailed to
the Authority pursuant to 5 U.S.C.
3344. An ALJ will preside at any hear-
ing convened under the regulations in
this part.

(b) Authority means the Department
of Homeland Security.

(c) Authority Head means the Deputy
Secretary, Department of Homeland
Security, or another officer designated
by the Deputy Secretary.

(d) Benefit means, in the context of a
Statement, anything of value, includ-
ing but not limited to any advantage,
preference, privilege, license, permit,
favorable decision, ruling, status, or
loan guarantee.

(e) Claim means any request, demand,
or submission:

(1) Made to the Authority for prop-
erty, services, or money (including
money representing grants, loans, in-
surance, or Benefits);

(2) Made to a recipient of property,
services, or money from the Authority
or to a party to a contract with the Au-
thority:

(i) For property or services if the
United States:

(A) Provided such property or serv-
ices;

(B) Provided any portion of the funds
for the purchase of such property or
services; or

(C) Will reimburse such recipient or
party for the purchase of such property
or services; or

(ii) For the payment of money (in-
cluding money representing grants,
loans, insurance, or Benefits) if the
United States:

(A) Provided any portion of the
money requested or demanded; or

(B) Will reimburse such recipient or
party for any portion of the money
paid on such request or demand; or



§13.3

(3) Made to the Authority which has
the effect of decreasing an obligation
to pay or account for property, serv-
ices, or money.

(f) Complaint means the administra-
tive Complaint served by the Review-
ing Official on the Defendant under
§13.7.

(g) Defendant means any Person al-
leged in a Complaint under §13.7 to be
liable for a civil penalty or assessment
under §13.3.

(h) Government means the Govern-
ment of the United States.

(1) Individual means a natural Person.

(J) Initial Decision means the written
decision of the ALJ required by §13.10
or §13.37, and includes a revised Initial
Decision issued following a remand or a
motion for reconsideration.

(k) Investigating Official means the In-
spector General of the Department of
Homeland Security or an officer or em-
ployee of the Office of the Inspector
General designated by the Inspector
General and eligible under 31 U.S.C.
3801(a)(4)(B).

() Knows or Has Reason to Know,
means that a Person, with respect to a
Claim or Statement:

(1) Has actual knowledge that the
Claim or Statement is false, fictitious,
or fraudulent;

(2) Acts in deliberate ignorance of the
truth or falsity of the Claim or State-
ment; or

(3) Acts in reckless disregard of the
truth or falsity of the Claim or State-
ment.

(m) Makes includes presents, submits,
and causes to be made, presented, or
submitted. As the context requires,
Making or Made will likewise include
the corresponding forms of such terms.

(n) Person means any Individual,
partnership, corporation, association,
or private organization, and includes
the plural of that term.

(0) Representative means an attorney
who is a member in good standing of
the bar of any State, Territory, or pos-
session of the United States, the Dis-
trict of Columbia, or the Common-
wealth of Puerto Rico. This definition
is not intended to foreclose pro se ap-
pearances. That is, an Individual may
appear for himself or herself, and a cor-
poration or other entity may appear by
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an owner, officer, or employee of the
corporation or entity.

(p) Reviewing Official means the Gen-
eral Counsel of the Department of
Homeland Security, or other officer or
employee of the Department who is
designated by the General Counsel and
eligible under 31 U.S.C. 3801(a)(8).

(g) Statement means any representa-
tion, certification, affirmation, Docu-
ment, record, or accounting or book-
keeping entry Made:

(1) With respect to a Claim or to ob-
tain the approval or payment of a
Claim (including relating to eligibility
to Make a Claim); or

(2) With respect to (including relat-
ing to eligibility for):

(i) A contract with, or bid or proposal
for a contract with the Authority, or
any State, political subdivision of a
State, or other party, if the United
States Government provides any por-
tion of the money or property under
such contract or for such grant, loan,
or Benefit, or if the Government will
reimburse such State, political subdivi-
sion, or party for any portion of the
money or property under such contract
or for such grant, loan, or Benefit; or

(ii) A grant, loan, or Benefit from,
the Authority, or any State, political
subdivision of a State, or other party,
if the United States Government pro-
vides any portion of the money or prop-
erty under such contract or for such
grant, loan, or Benefit, or if the Gov-
ernment will reimburse such State, po-
litical subdivision, or party for any
portion of the money or property under
such contract or for such grant, loan,
or Benefit.

§13.3 Basis for civil penalties and as-
sessments.

(a) Claims. (1) Except as provided in
paragraph (c) of this section, a Person
will be subject, in addition to any
other remedy that may be prescribed
by law, to a civil penalty of not more
than $5,500 for each Claim (as adjusted
in accordance with the Federal Civil
Penalties Inflation Adjustment Act of
1990 (Public Law 101-140), as amended
by the Debt Collection Improvement
Act of 1996 (Public Law 104-134)) if such
Person Makes a Claim that such Per-
son Knows or Has Reason to Know:

(i) Is false, fictitious, or fraudulent;



