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component decides to disclose business
information over the objection of a
submitter, the component shall give
the submitter written notice, which
shall include:

(1) A statement of the reason(s) why
each of the submitter’s disclosure ob-
jections was not sustained;

(2) A description of the business in-
formation to be disclosed; and

(3) A specified disclosure date, which
shall be a reasonable time subsequent
to the notice.

(h) Exceptions to notice requirements.
The notice requirements of paragraphs
(d) and (g) of this section shall not
apply if:

(1) The component determines that
the information should not be disclosed
pursuant to exemption four and/or any
other exemption of the FOIA;

(2) The information lawfully has been
published or has been officially made
available to the public;

(3) Disclosure of the information is
required by statute (other than the
FOIA) or by a regulation issued in ac-
cordance with the requirements of Ex-
ecutive Order 12600 (3 CFR, 1988 Comp.,
p. 235); or

(4) The designation made by the sub-
mitter under paragraph (c) of this sec-
tion appears obviously frivolous, ex-
cept that in such a case the component
shall, within a reasonable time prior to
a specified disclosure date, give the
submitter written notice of any final
decision to disclose the information.

(i) Notice of FOIA lawsuit. Whenever a
requester files a lawsuit seeking to
compel the disclosure of business infor-
mation, the component shall promptly
notify the submitter.

(J) Corresponding notice to requesters.
Whenever a component provides a sub-
mitter with notice and an opportunity
to object to disclosure under paragraph
(d) of this section, the component shall
also notify the requester(s). Whenever
a component notifies a submitter of its
intent to disclose requested informa-
tion under paragraph (g) of this sec-
tion, the component shall also notify
the requester(s). Whenever a submitter
files a lawsuit seeking to prevent the
disclosure of business information, the
component shall notify the re-
quester(s).
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§5.9 Appeals.

(a) Appeals of adverse determinations.
(1) If you are dissatisfied with a compo-
nent’s response to your request, you
may appeal an adverse determination
denying your request, in any respect,
to the Associate General Counsel (Gen-
eral Law), Department of Homeland
Security, Washington, DC 20528. You
must make your appeal in writing and
it must be received by the Associate
General Counsel (General Law) within
60 days of the date of the letter deny-
ing your request. Your appeal letter
may include as much or as little re-
lated information as you wish, as long
as it clearly identifies the component
determination (including the assigned
request number, if known) that you are
appealing. For the quickest possible
handling, you should mark your appeal
letter and the envelope ‘“‘Freedom of
Information Act Appeal.”

(2) An adverse determination by the
Associate General Counsel (General
Law) will be the final action of the De-
partment; and

(3) An appeal ordinarily will not be
acted on if the request becomes a mat-
ter of FOIA litigation.

(b) Responses to appeals. The decision
on your appeal will be made in writing.
A decision affirming an adverse deter-
mination in whole or in part shall con-
tain a statement of the reason(s) for
the affirmance, including any FOIA ex-
emption(s) applied, and will inform you
of the FOIA provisions for court review
of the decision. If the adverse deter-
mination is reversed or modified on ap-
peal, in whole or in part, you will be
notified in a written decision and your
request will be reprocessed in accord-
ance with that appeal decision.

() When appeal is required. If you
wish to seek review by a court of any
adverse determination, you must first
appeal it under this section.

§5.10 Preservation of records.

Each component shall preserve all
correspondence pertaining to the re-
quests that it receives under this sub-
part, as well as copies of all requested
records, until disposition or destruc-
tion is authorized by title 44 of the
United States Code or the National Ar-
chives and Records Administration’s
General Records Schedule 14. Records



Office of the Secretary, DHS

will not be disposed of while they are
the subject of a pending request, ap-
peal, or lawsuit under the FOIA.

§5.11 Fees.

(@ In general. Components shall
charge for processing requests under
the FOIA in accordance with paragraph
(c) of this section, except where fees
are limited under paragraph (d) of this
section or where a waiver or reduction
of fees is granted under paragraph (k)
of this section. A component ordinarily
shall collect all applicable fees before
sending copies of requested records to a
requester. Requesters must pay fees by
check or money order made payable to
the Treasury of the United States.

(b) Definitions. For purposes of this
section:

(1) Commercial use request means a
request from or on behalf of a person
who seeks information for a use or pur-
pose that furthers his or her commer-
cial, trade, or profit interests, which
can include furthering those interests
through litigation. Components shall
determine, whenever reasonably pos-
sible, the use to which a requester will
put the requested records. When it ap-
pears that the requester will put the
records to a commercial use, either be-
cause of the nature of the request itself
or because a component has reasonable
cause to doubt a requester’s stated use,
the component shall provide the re-
quester a reasonable opportunity to
submit further clarification.

(2) Direct costs means those expenses
that an agency actually incurs in
searching for and duplicating (and, in
the case of commercial use requests,
reviewing) records to respond to a
FOIA request. Direct costs include, for
example, the salary of the employee
performing the work (the basic rate of
pay for the employee, plus 16 percent of
that rate to cover benefits) and the
cost of operating duplication machin-
ery. Not included in direct costs are
overhead expenses such as the costs of
space and heating or lighting of the fa-
cility in which the records are kept.

(3) Duplication means the making of
a copy of a record, or of the informa-
tion contained in it, necessary to re-
spond to a FOIA request. Copies can
take the form of paper, microform,
audiovisual materials, or electronic
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records (for example, magnetic tape or
disk), among others. Components shall
honor a requester’s specified preference
of form or format of disclosure if the
record is readily reproducible with rea-
sonable efforts in the requested form or
format by the office responding to the
request.

(4) Educational institution means a
preschool, a public or private elemen-
tary or secondary school, an institu-
tion of undergraduate higher edu-
cation, an institution of graduate high-
er education, an institution of profes-
sional education, or an institution of
vocational education, that operates a
program of scholarly research. To be in
this category, a requester must show
that the request is authorized by and is
made under the auspices of a qualifying
institution and that the records are not
sought for a commercial use but are
sought to further scholarly research.

(5) Noncommercial scientific institu-
tion means an institution that is not
operated on a ‘‘commercial’’ basis, as
that term is defined in paragraph (b)(1)
of this section, and that is operated
solely for the purpose of conducting
scientific research the results of which
are not intended to promote any par-
ticular product or industry. To be in
this category, a requester must show
that the request is authorized by and is
made under the auspices of a qualifying
institution and that the records are not
sought for a commercial use but are
sought to further scientific research.

(6) Representative of the news media,
or news media requester, means any
person actively gathering news for an
entity that is organized and operated
to publish or broadcast news to the
public. The term ‘“‘news’” means infor-
mation that is about current events or
that would be of current interest to the
public. Examples of news media enti-
ties include television or radio stations
broadcasting to the public at large and
publishers of periodicals (but only in
those instances where they can qualify
as disseminators of ‘“news’’) who make
their products available for purchase or
subscription by the general public. For
“freelance” journalists to be regarded
as working for a news organization,
they must demonstrate a solid basis for
expecting publication through that or-
ganization. A publication contract



