§281.5

1977 and all pertinent regulations or di-
rectives to the effect that no person in
the United States shall, on the grounds
of sex, race, color, age, political belief,
religion, handicap, or national origin,
be denied benefits or otherwise be sub-
ject to discrimination under the Food
Stamp Program. Where appropriate,
FNS shall consider the adequacy of
measures taken by the ITO to ensure
that there shall be no discrimination.

(2) Prior to the determination of ITO
capability, FNS shall consult with
other sources such as the Bureau of In-
dian Affairs (BIA) to obtain any infor-
mation relevant to the capability de-
termination.

(3) If it is determined by FNS, after
consultation with other sources such
as the BIA, that the ITO is not capable
of operating an efficient and effective
Food Stamp Program, the agency of
the State government shall continue to
operate the Program on the reserva-
tion in accordance with §281.3.

(¢) Training and technical assistance.
Upon determining that the State agen-
cy has failed to properly administer
the Food Stamp Program and that the
ITO is potentially capable of operating
an effective and efficient Food Stamp
Program, FNS shall determine, based
on information provided by the ITO
and other sources such as BIA, the
training and technical assistance
which is necessary to assure efficient
and effective program administration.
FNS will assure that appropriate train-
ing and technical assistance is provided
as expeditiously as possible prior to the
ITO’s assumption of the administration
of the Food Stamp Program.

(d) Assumption of duties. When FNS is
satisfied that the ITO has successfully
completed (c¢) of this section, FNS shall
designate the ITO as a State agency,
contingent on the following:

(1) State plans. The ITO shall prepare
and submit to FNS a Plan of Operation
as provided in §272.2. In completing the
Plan of Operation the ITO shall affirm
that it will comply with the Civil
Rights assurances detailed in (b)(1)(vi)
of this section.

(2) Proposed budget. As part of the
Plan of Operation, the ITO shall annu-
ally submit to FNS a proposed state-
ment which shall provide a summary of
program information and amounts
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budgeted to carry out the various pro-
gram functions. This information shall
be submitted to FNS for approval prior
to the commitment of any Federal
funds for administrative costs for that
year. FNS shall provide the ITO any
technical assistance which is necessary
to prepare this information.

(38) Termination and transition arrange-
ment. An effective termination and
transition arrangement shall be estab-
lished as required in §281.8.

§281.5 Responsibilities of an Indian
tribal organization designated as
State agency.

An ITO administering the Food
Stamp Program on a reservation shall
adhere to the Food Stamp Act of 1977,
all subsequent amendments, and all
regulations issued pursuant to that law
in the same manner as any other State
agency. The ITO may contract certain
administrative functions to private or-
ganizations as provided in parts 274 and
277. The ITO may not, however, con-
tract responsibility for certification
activities such as interviews or eligi-
bility determinations. The ITO shall
retain full responsibility for program
administration.

§281.6 Liabilities and sanctions.

An ITO administering the Food
Stamp Program on a reservation is
subject to the same liabilities and Fed-
eral sanctions as is any other State
agency. FNS shall monitor administra-
tion of the Program and conduct re-
views through the Performance Report-
ing System described in part 275. When
necessary, warning procedures and
other Federal sanctions prescribed in
part 276 will be implemented.

§281.7 Indian tribal organization fail-
ure.

When Performance Reporting System
reviews indicate that continuing defi-
ciencies exist and corrective action
proposals (including training and tech-
nical assistance to overcome these de-
ficiencies), and/or appropriate sanc-
tions have not, in the opinion of FNS,
resulted in a sufficient degree of im-
provement, FNS will conduct a review
to determine if the ITO has failed to
properly administer the Food Stamp
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Program. FNS shall examine the rel-
evant factors specified in §281.3(b)(1)
and shall follow the notification and
determination procedures set forth in
§281.3 (¢) and (d). If ITO failure is deter-
mined, FNS shall require the appro-
priate agency of the State government
to resume administration of the Pro-
gram on the reservation in accordance
with an approved termination and
transition arrangement.

§281.8 Transfer of program adminis-
tration.

The transfer of program administra-
tion from an agency of the State gov-
ernment to an ITO pursuant to a deter-
mination of failure as provided for in
§281.3, or from an ITO to an agency of
the State government pursuant to
§281.7, shall be contingent on the estab-
lishment of an effective termination
and transition arrangement and an ap-
proved Plan of Operation from the
State agency assuming program ad-
ministration. Grant closeout proce-
dures shall be followed in accordance
with part 277. FNS shall approve the
transition plan, monitor its implemen-
tation and resolve any issues which
may arise during the transition and
after the transfer of program adminis-
tration.

§281.9 Funding.

(a) Agency of State government. From
the funds available to carry out this
provision beginning July 1, 1979, FNS
may pay to each agency of State gov-
ernment administering a Food Stamp
Program on a reservation, 75 percent of
all approved administrative costs, such
as: Certification, issuance, outreach,
fair hearings and quality control, in-
curred on the reservation for residents
of the reservation and approved by
FNS to meet standards set by the 1977
Food Stamp Act. FNS may pay each
agency of State government admin-
istering a Food Stamp Program on a
reservation 75 percent of all approved
administrative costs incurred off the
reservation for activities begun after
the effective date of these regulations
that are primarily directed at pro-
viding better services for Indians on
the reservation, such as hiring an in-
terpreter or an Indian outreach work-
er, or moving a certification or

§281.10

issuance center closer to a reservation.
The provisions of part 277 apply to any
funds received under this section.

(b) Indian tribal organization acting as
State agency. From the funds available
to carry out the provisions of this part
beginning October 1, 1979, FNS is au-
thorized to pay to each ITO acting as a
State agency and administering a Food
Stamp Program on a reservation 75
percent of all administrative costs ap-
proved by FNS as needed for operation
of a Food Stamp Program on a reserva-
tion. Any approval for payment of
funds in excess of 75 percent must be
based on compelling justification that
such additional amounts are necessary
for the effective operation of the Food
Stamp Program on the reservation.
The provisions of part 277 apply to any
funds received under this section.

§281.10 Appeals.

(a) Failure/capability. (1) Any State
agency or ITO may appeal the deter-
mination made by FNS on:

(i) Whether or not the reservation
definition is met;

(ii) The failure or absence of failure
of an agency of State government to
properly administer the Food Stamp
Program;

(iii) The capability or incapability of
an ITO to administer the Food Stamp
Program;

(iv) The failure of an ITO to properly
administer the Food Stamp Program;

(v) The Federal matching percentage
level of administrative funding made
available by FNS. To prevail the State
agency must show a compelling jus-
tification that additional funding is
needed for the effective administration
of the Program on the reservation.

(2) At the time FNS advises the State
agency or ITO of its determination,
FNS shall also advise the State agency
or ITO of its right to appeal and, ex-
cept for appeals of funding determina-
tions, shall advise the State agency or
ITO of its right to request either a
meeting to present its position in per-
son or a review of the record. On ap-
peals of funding determinations, FNS
shall advise the State agency or ITO
that it may indicate if it wishes a
meeting, however, FNS need schedule a
meeting only if FNS determines a
meeting is warranted to reach a proper
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