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(iii) A currently valid petition
classifying the married son or married
daughter of a United States citizen for
preference  status under  section
203(a)(3) of the Act shall, upon legal
termination of the beneficiary’s mar-
riage, be regarded as having been ap-
proved under section 203(a)(l) of the
Act if the beneficiary is over twenty-
one years of age. The beneficiary’s pri-
ority date is the same as the date the
petition for classification under sec-
tion 203(a)(3) of the Act was properly
filed. If the beneficiary is under twen-
ty-one years of age, the petition shall
be regarded as having been approved
for classification as an immediate rel-
ative under section 201(b) of the Act as
of the date the petition for classifica-
tion under section 203(a)(3) of the Act
was properly filed.

(iv) A currently valid visa petition
previously approved to classify the
beneficiary as an immediate relative as
the spouse of a United States citizen
must be regarded, upon the death of
the petitioner, as having been approved
as a Form 1-360, Petition for
Amerasian, Widow(er) or Special Immi-
grant for classification under para-
graph (b) of this section, if, on the date
of the petitioner’s death, the bene-
ficiary satisfies the requirements of
paragraph (b)(1) of this section. If the
petitioner dies before the petition is
approved, but, on the date of the peti-
tioner’s death, the beneficiary satisfies
the requirements of paragraph (b)(1) of
this section, then the petition shall be
adjudicated as if it had been filed as a
Form 1-360, Petition for Amerasian,
Widow(er) or Special Immigrant under
paragraph (b) of this section.

(2) By the beneficiary’s attainment of
the age of twenty-one years. A currently
valid petition classifying the child of a
United States citizen as an immediate
relative under section 201(b) of the Act
shall be regarded as having been ap-
proved for preference status under sec-
tion 203(a)(1) of the Act as of the bene-
ficiary’s twenty-first birthday. The
beneficiary’s priority date is the same
as the date the petition for section
201(b) classification was filed.

(3) By the petitioner’s naturalization.
Effective upon the date of naturaliza-
tion of a petitioner who had been law-
fully admitted for permanent resi-
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dence, a currently valid petition ac-
cording preference status under section
203(a)(2) of the Act to the petitioner’s
spouse and unmarried children under
twenty-one years of age shall be re-
garded as having been approved for im-
mediate relative status under section
201(b) of the Act. Similarly, a currently
valid petition according preference sta-
tus under section 203(a)(2) of the Act
for the unmarried son or daughter over
twenty-one years of age shall be re-
garded as having been approved under
section 203(a)(1) of the Act. In any case
of conversion to classification under
section 203(a)(1) of the Act, the bene-
ficiary’s priority date is the same as
the date the petition for classification
under section 203(a)(2) of the Act was
properly filed. A self-petition filed
under section 204(a)(1)(B)(ii) or
204(a)(1)(B)(iii) of the Act based on the
relationship to an abusive lawful per-
manent resident of the United States
for classification under section 203(a)(2)
of the Act will not be affected by the
abuser’s naturalization and will not be
automatically converted to a petition
for immediate relative classification.

[57 FR 41057, Sept. 9, 1992, as amended at 60
FR 34090, June 30, 1995; 60 FR 38948, July 31,
1995; 61 FR 13073, 13075, 13077, Mar. 26, 1996; 62
FR 10336, Mar. 6, 1997; 62 FR 60771, Nov. 13,
1997; 71 FR 35749, June 21, 2006]

§204.3 Orphans.

(a) General—(1) Background. This sec-
tion addresses a number of issues that
have arisen in the recent past because
of the increased interest by United
States citizens in the adoption of for-
eign-born orphans and is based on ap-
plicable provisions of the Act. It should
be noted that this section was not
drafted in connection with possible
United States ratification and imple-
mentation of the Hague Convention on
Protection of Children and Cooperation
in Respect of Inter-country Adoption.

(2) Overview. The processing and adju-
dication of orphan cases is a Service
priority. A child who meets the defini-
tion of orphan contained in section
101(b)(1)(F) of the Act is eligible for
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classification as the immediate rel-
ative of a United States citizen. Peti-
tioning for an orphan involves two dis-
tinct determinations. The first deter-
mination concerns the advanced proc-
essing application which focuses on the
ability of the prospective adoptive par-
ents to provide a proper home environ-
ment and on their suitability as par-
ents. This determination, based pri-
marily on a home study and fingerprint
checks, is essential for the protection
of the orphan. The second determina-
tion concerns the orphan petition
which focuses on whether the child is
an orphan under section 101(b)(1)(F) of
the Act. The prospective adoptive par-
ents may submit the documentation
necessary for each of these determina-
tions separately or at one time, de-
pending on when the orphan is identi-
fied. An orphan petition cannot be ap-
proved unless there is a favorable de-
termination on the advanced proc-
essing application. However, a favor-
able determination on the advanced
processing application does not guar-
antee that the orphan petition will be
approved. Prospective adoptive parents
may consult with the local Service of-
fice on matters relating to an advanced
processing application and/or orphan
petition.

(b) Definitions. As used in this sec-
tion, the term:

Abandonment by both parents means
that the parents have willfully for-
saken all parental rights, obligations,
and claims to the child, as well as all
control over and possession of the
child, without intending to transfer, or
without transferring, these rights to
any specific person(s). Abandonment
must include not only the intention to
surrender all parental rights, obliga-
tions, and claims to the child, and con-
trol over and possession of the child,
but also the actual act of surrending
such rights, obligations, claims, con-
trol, and possession. A relinquishment
or release by the parents to the pro-
spective adoptive parents or for a spe-
cific adoption does not constitute
abandonment. Similarly, the relin-
quishment or release of the child by
the parents to a third party for custo-
dial care in anticipation of, or prepara-
tion for, adoption does not constitute
abandonment unless the third party
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(such as a governmental agency, a
court of competent jurisdiction, an
adoption agency, or an orphanage) is
authorized under the child welfare laws
of the foreign-sending country to act in
such a capacity. A child who is placed
temporarily in an orphanage shall not
be considered to be abandoned if the
parents express an intention to re-
trieve the child, are contributing or at-
tempting to contribute to the support
of the child, or otherwise exhibit ongo-
ing parental interest in the child. A
child who has been given uncondition-
ally to an orphanage shall be consid-
ered to be abandoned.

Adult member of the prospective adop-
tive parents’ household means an indi-
vidual, other than a prospective adop-
tive parent, over the age of 18 whose
principal or only residence is the home
of the prospective adoptive parents.
This definition excludes any child of
the prospective adoptive parents,
whose principal or only residence is the
home of the prospective adoptive par-
ents, who reaches his or her eighteenth
birthday after the prospective adoptive
parents have filed the advanced proc-
essing application (or the advanced
processing application concurrently
with the orphan petition) unless the di-
rector has an articulable and sub-
stantive reason for requiring an eval-
uation by a home study preparer and/or
fingerprint check.

Advanced processing application means
Form 1-600A (Application for Advanced
Processing of Orphan Petition) com-
pleted in accordance with the form’s
instructions and submitted with the re-
quired supporting documentation and
the fee as required in 8 CFR 103.7(b)(1).
The application must be signed in ac-
cordance with the form’s instructions
by the married petitioner and spouse,
or by the unmarried petitioner.

Application is synonymous with ad-
vanced processing application.

Competent authority means a court or
governmental agency of a foreign-send-
ing country having jurisdiction and au-
thority to make decisions in matters of
child welfare, including adoption.

Desertion by both parents means that
the parents have willfully forsaken
their child and have refused to carry
out their parental rights and obliga-
tions and that, as a result, the child
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has become a ward of a competent au-
thority in accordance with the laws of
the foreign-sending country.

Disappearance of both parents means
that both parents have unaccountably
or inexplicably passed out of the child’s
life, their whereabouts are unknown,
there is no reasonable hope of their re-
appearance, and there has been a rea-
sonable effort to locate them as deter-
mined by a competent authority in ac-
cordance with the laws of the foreign-
sending country.

Foreign-sending country means the
country of the orphan’s citizenship, or
if he or she is not permanently residing
in the country of citizenship, the coun-
try of the orphan’s habitual residence.
This excludes a country to which the
orphan travels temporarily, or to
which he or she travels either as a prel-
ude to, or in conjunction with, his or
her adoption and/or immigration to the
United States.

Home study preparer means any party
licensed or otherwise authorized under
the law of the State of the orphan’s
proposed residence to conduct the re-
search and preparation for a home
study, including the required personal
interview(s). This term includes a pub-
lic agency with authority under that
State’s law in adoption matters, public
or private adoption agencies licensed
or otherwise authorized by the laws of
that State to place children for adop-
tion, and organizations or individuals
licensed or otherwise authorized to
conduct the research and preparation
for a home study, including the re-
quired personal interview(s), under the
laws of the State of the orphan’s pro-
posed residence. In the case of an or-
phan whose adoption has been finalized
abroad and whose adoptive parents re-
side abroad, the home study preparer
includes any party licensed or other-
wise authorized to conduct home stud-
ies under the law of any State of the
United States, or any party licensed or
otherwise authorized by the foreign
country’s adoption authorities to con-
duct home studies under the laws of
the foreign country.

Incapable of providing proper -care
means that a sole or surviving parent
is unable to provide for the child’s
basic needs, consistent with the local
standards of the foreign sending country.
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Loss from both parents means the in-
voluntary severance or detachment of
the child from the parents in a perma-
nent manner such as that caused by a
natural disaster, civil unrest, or other
calamitous event beyond the control of
the parents, as verified by a competent
authority in accordance with the laws
of the foreign sending country.

Orphan petition means Form 1-600
(Petition to Classify Orphan as an Im-
mediate Relative). The petition must
be completed in accordance with the
form’s instructions and submitted with
the required supporting documentation
and, if there is not an advanced proc-
essing application approved within the
previous 18 months or pending, the fee
as required in 8 CFR 103.7(b)(1). The pe-
tition must be signed in accordance
with the form’s instructions by the
married petitioner and spouse, or the
unmarried petitioner.

Overseas site means the Department
of State immigrant visa-issuing post
having jurisdiction over the orphan’s
residence, or in foreign countries in
which the Services has an office or of-
fices, the Service office having jurisdic-
tion over the orphan’s residence.

Petition is synonymous with orphan
petition.

Petitioner means a married United
States citizen of any age, or an unmar-
ried United States citizen who is at
least 24 years old at the time he or she
files the advanced processing applica-
tion and at least 25 years old at the
time he or she files the orphan peti-
tion. In the case of a married couple,
both of whom are United States citi-
zens, either party may be the peti-
tioner.

Prospective adoptive parents means a
married United States citizen of any
age and his or her spouse of any age, or
an unmarried United States citizen
who is at least 24 years old at the time
he or she files the advanced processing
application and at least 25 years old at
the time he or she files the orphan pe-
tition. The spouse of the United States
citizen may be a citizen or an alien. An
alien spouse must be in lawful immi-
gration status if residing in the United
States.

Separation from both parents means
the involuntary severance of the child
from his or her parents by action of a
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competent authority for good cause
and in accordance with the laws of the
foreign-sending country. The parents
must have been properly notified and
granted the opportunity to contest
such action. The termination of all pa-
rental rights and obligations must be
permanent and unconditional.

Sole parent means the mother when it
is established that the child is illegit-
imate and has not acquired a parent
within the meaning of section 101(b)(2)
of the Act. An illegitimate child shall
be considered to have a sole parent if
his or her father has severed all paren-
tal ties, rights, duties, and obligations
to the child, or if his or her father has,
in writing, irrevocably released the
child for emigration and adoption. This
definition is not applicable to children
born in countries which make no dis-
tinction between a child born in or out
of wedlock, since all such children are
considered to be legitimate. In all
cases, a sole parent must be incapable
of providing proper care as that term is
defined in this section.

Surviving parent means the child’s liv-
ing parent when the child’s other par-
ent is dead, and the child has not ac-
quired another parent within the
meaning of section 101(b)(2) of the Act.
In all cases, a surviving parent must be
incapable of providing proper care as
that term is defined in this section.

(c) Supporting documentation for an
advanced processing application. The
prospective adoptive parents may file
an advanced processing application be-
fore an orphan is identified in order to
secure the necessary clearance to file
the orphan petition. Any document not
in the English language must be ac-
companied by a certified English trans-
lation.

(1) Required supporting documentation
that must accompany the advanced proc-
essing application. The following sup-
porting documentation must accom-
pany an advanced processing applica-
tion at the time of filing:

(i) Evidence of the petitioner’s
United States citizenship as set forth
in §204.1(g) and, if the petitioner is
married and the married couple is re-
siding in the United States, evidence of
the spouse’s United States citizenship
or lawful immigration status;
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(ii) A copy of the petitioner’s mar-
riage certificate to his or her spouse, if
the petitioner is currently married;

(iii) Evidence of legal termination of
all previous marriages for the peti-
tioner and/or spouse, if previously mar-
ried; and

(iv) Evidence of compliance with
preadoption requirements, if any, of
the State of the orphan’s proposed resi-
dence in cases where it is known that
there will be no adoption abroad, or
that both members of the married pro-
spective adoptive couple or the unmar-
ried prospective adoptive parent will
not personally see the child prior to, or
during, the adoption abroad, and/or
that the adoption abroad will not be
full and final. Any preadoption require-
ments which cannot be met at the time
the advanced processing application is
filed because of operation of State law
must be noted and explained when the
application is filed. Preadoption re-
quirements must be met at the time
the petition is filed, except for those
which cannot be met until the orphan
arrives in the United States.

(2) Home study. The home study must
comply with the requirements con-
tained in paragraph (e) of this section.
If the home study is not submitted
when the advanced processing applica-
tion is filed, it must be submitted with-
in one year of the filing date of the ad-
vanced processing application, or the
application will be denied pursuant to
paragraph (h)(5) of this section.

(3) After receipt of a properly filed
advanced processing application, the
Service will fingerprint each member
of the married prospective adoptive
couple or the unmarried prospective
adoptive parent, as prescribed in
§103.2(e) of this chapter. The Service
will also fingerprint each additional
adult member of the prospective adop-
tive parents’ household, as prescribed
in §103.2(e) of this chapter. The Service
may waive the requirement that each
additional adult member of the pro-
spective adoptive parents’ household be
fingerprinted when it determines that
such adult is physically unable to be
fingerprinted because of age or medical
condition.

(d) Supporting documentation for a pe-
tition for an identified orphan. Any docu-
ment not in the English language must
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be accompanied by a certified English
translation. If an orphan has been iden-
tified for adoption and the advanced
processing application is pending, the
prospective adoptive parents may file
the orphan petition at the Service of-
fice where the application is pending.
The prospective adoptive parents who
have an approved advanced processing
application must file an orphan peti-
tion and all supporting documents
within eighteen months of the date of
the approval of the advanced proc-
essing application. If the prospective
adoptive parents fail to file the orphan
petition within the eighteen-month pe-
riod, the advanced processing applica-
tion shall be deemed abandoned pursu-
ant to paragraph (h)(7) of this section.
If the prospective adoptive parents file
the orphan petition after the eighteen-
month period, the petition shall be de-
nied pursuant to paragraph (h)(13) of
this section. Prospective adoptive par-
ents who do not have an advanced proc-
essing application approved or pending
may file the application and petition
concurrently on one Form 1-600 if they
have identified an orphan for adoption.
An orphan petition must be accom-
panied by full documentation as fol-
lows:

(1) Filing an orphan petition after the
advanced processing application has been
approved. The following supporting doc-
umentation must accompany an or-
phan petition filed after approval of
the advanced processing application:

(i) Evidence of approval of the ad-
vanced processing application;

(ii) The orphan’s birth certificate, or
if such a certificate is not available, an
explanation together with other proof
of identity and age;

(iii) Evidence that the child is an or-
phan as appropriate to the case:

(A) Evidence that the orphan has
been abandoned or deserted by, sepa-
rated or lost from both parents, or that
both parents have disappeared as those
terms are defined in paragraph (b) of
this section; or

(B) The death certificate(s) of the or-
phan’s parent(s), if applicable;

(C) If the orphan has only a sole or
surviving parent, as defined in para-
graph (b) of this section, evidence of
this fact and evidence that the sole or
surviving parent is incapable of pro-
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viding for the orphan’s care and has ir-
revocably released the orphan for emi-
gration and adoption; and

(iv) Evidence of adoption abroad or
that the prospective adoptive parents
have, or a person or entity working on
their behalf has, custody of the orphan
for emigration and adoption in accord-
ance with the laws of the foreign-send-
ing country:

(A) A legible, certified copy of the
adoption decree, if the orphan has been
the subject of a full and final adoption
abroad, and evidence that the unmar-
ried petitioner, or married petitioner
and spouse, saw the orphan prior to or
during the adoption proceeding abroad;
or

(B) If the orphan is to be adopted in
the United States because there was no
adoption abroad, or the unmarried pe-
titioner, or married petitioner and
spouse, did not personally see the or-
phan prior to or during the adoption
proceeding abroad, and/or the adoption
abroad was not full and final:

(1) Evidence that the prospective
adoptive parents have, or a person or
entity working on their behalf has, se-
cured custody of the orphan in accord-
ance with the laws of the foreign-send-
ing country;

(2) An irrevocable release of the or-
phan for emigration and adoption from
the person, organization, or competent
authority which had the immediately
previous legal custody or control over
the orphan if the adoption was not full
and final under the laws of the foreign-
sending country;

(3) Evidence of compliance with all
preadoption requirements, if any, of
the State of the orphan’s proposed resi-
dence. (Any such requirements that
cannot be complied with prior to the
orphan’s arrival in the United States
because of State law must be noted and
explained); and

(4) Evidence that the State of the or-
phan’s proposed residence allows re-
adoption or provides for judicial rec-
ognition of the adoption abroad if there
was an adoption abroad which does not
meet statutory requirements pursuant
to section 101(b)(1)(F) of the Act, be-
cause the unmarried petitioner, or
married petitioner and spouse, did not
personally see the orphan prior to or
during the adoption proceeding abroad,
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and/or the adoption abroad was not full
and final.

(2) Filing an orphan petition while the
advanced processing application is pend-
ing. An orphan petition filed while an
advanced processing application is
pending must be filed at the Service of-
fice where the application is pending.
The following supporting documenta-
tion must accompany an orphan peti-
tion filed while the advanced proc-
essing application is pending:

(i) A photocopy of the fee receipt re-
lating to the advanced processing ap-
plication, or if not available, other evi-
dence that the advanced processing ap-
plication has been filed, such as a
statement including the date when the
application was filed;

(i) The home study, if not already
submitted; and

(iii) The supporting documentation
for an orphan petition required in para-
graph (d)(1) of this section, except for
paragraph (d)(1)(i) of this section.

(3) Filing an orphan petition concur-
rently with the advanced processing ap-
plication. A petition filed concurrently
with the advanced processing applica-
tion must be submitted on Form 1-600,
completed and signed in accordance
with the form’s instructions. (Under
this concurrent procedure, Form 1-600
serves as both the Forms I-600A and I-
600, and the prospective adoptive par-
ents should not file a separate Form I-
600A). The following supporting docu-
mentation must accompany a petition
filed concurrently with the application
under this provision:

(i) The supporting documentation for
an advanced processing application re-
quired in paragraph (c) of this section;
and

(ii) The supporting documentation
for an orphan petition required in para-
graph (d)(1) of this section, except for
paragraph (d)(1)(i) of this section.

(e) Home study requirements. For im-
migration purposes, a home study is a
process for screening and preparing
prospective adoptive parents who are
interested in adopting an orphan from
another country. The home study
should be tailored to the particular sit-
uation of the prospective adoptive par-
ents: for example, a family which pre-
viously has adopted children will re-
quire different preparation than a fam-
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ily that has no adopted children. If
there are any additional adult mem-
bers of the prospective adoptive par-
ents’ household, the home study must
address this fact. The home study pre-
parer must interview any additional
adult member of the prospective adop-
tive parents’ household and assess him
or her in light of the requirements of
paragraphs (e)(1), (e)(2)(i), (iii), (iv), and
(v) of this section. A home study must
be conducted by a home study pre-
parer, as defined in paragraph (b) of
this section. The home study, or the
most recent update to the home study,
must not be more than six months old
at the time the home study is sub-
mitted to the Service. Only one copy of
the home study must be submitted to
the Service. Ordinarily, a home study
(or a home study and update as dis-
cussed above) will not have to be up-
dated after it has been submitted to
the Service unless there is a significant
change in the household of the prospec-
tive adoptive parents such as a change
in residence, marital status, criminal
history, financial resources, and/or the
addition of one or more children or
other dependents to the family prior to
the orphan’s immigration into the
United States. In addition to meeting
any State, professional, or agency re-
quirements, a home study must include
the following:

(1) Personal interview(s) and home
visit(s). The home study preparer must
conduct at least one interview in per-
son, and at least one home visit, with
the prospective adoptive couple or the
unmarried prospective adoptive parent.
Each additional adult member of the
prospective adoptive parents’ house-
hold must also be interviewed in person
at least once. The home study report
must state the number of such inter-
views and visits, and must specify any
other contacts with the prospective
adoptive parents and any adult mem-
ber of the prospective adoptive parents’
household.

(2) Assessment of the capabilities of the
prospective adoptive parents to properly
parent the orphan. The home study
must include a discussion of the fol-
lowing areas:

(i) Assessment of the physical, mental,
and emotional capabilities of the prospec-
tive adoptive parents to properly parent
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the orphan. The home study preparer
must make an initial assessment of
how the physical, mental, and emo-
tional health of the prospective adop-
tive parents would affect their ability
to properly care for the prospective or-
phan. If the home study preparer deter-
mines that there are areas beyond his
or her expertise which need to be ad-
dressed, he or she shall refer the pro-
spective adoptive parents to an appro-
priate licensed professional, such as a
physician, psychiatrist, clinical psy-
chologist, or clinical social worker for
an evaluation. Some problems may not
necessarily disqualify applicants. For
example, certain physical limitations
may indicate which categories of chil-
dren may be most appropriately placed
with certain prospective adoptive par-
ents. Certain mental and emotional
health problems may be successfully
treated. The home study must include
the home study preparer’s assessment
of any such potential problem areas, a
copy of any outside evaluation(s), and
the home study preparer’s rec-
ommended restrictions, if any, on the
characteristics of the child to be placed
in the home. Additionally, the home
study preparer must apply the require-
ments of this paragraph to each adult
member of the prospective adoptive
parents’ household.

(ii) Assessment of the finances of the
prospective adoptive parents. The finan-
cial assessment must include a descrip-
tion of the income, financial resources,
debts, and expenses of the prospective
adoptive parents. A statement con-
cerning the evidence that was consid-
ered to verify the source and amount of
income and financial resources must be
included. Any income designated for
the support of one or more children in
the care and custody of the prospective
adoptive parents, such as funds for fos-
ter care, or any income designated for
the support of another member of the
household must not be counted towards
the financial resources available for
the support of a prospective orphan.
The Service will not routinely require
a detailed financial statement or sup-
porting financial documents. However,
should the need arise, the Service re-
serves the right to ask for such de-
tailed documentation.
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(iii) History of abuse and/or violence—
(A) Screening for abuse and violence—1)
Checking available child abuse registries.
The home study preparer must ensure
that a check of each prospective adop-
tive parent and each adult member of
the prospective adoptive parents’
household has been made with avail-
able child abuse registries and must in-
clude in the home study the results of
the checks including, if applicable, a
report that no record was found to
exist. Depending on the access allowed
by the state of proposed residence of
the orphan, the home study preparer
must take one of the following courses
of action:

(i) If the home study preparer is al-
lowed access to information from the
child abuse registries, he or she shall
make the appropriate checks for each
of the prospective adoptive parents and
for each adult member of the prospec-
tive adoptive parents’ household;

(ii) If the State requires the home
study preparer to secure permission
from each of the prospective adoptive
parents and for each adult member of
the prospective adoptive parents’
household before gaining access to in-
formation in such registries, the home
study preparer must secure such per-
mission from those individuals, and
make the appropriate checks;

(iii) If the State will only release in-
formation directly to each of the pro-
spective adoptive parents and directly
to the adult member of the prospective
adoptive parents’ household, those in-
dividuals must secure such information
and provide it to the home study pre-
parer. The home study preparer must
include the results of these checks in
the home study;

(iv) If the State will not release infor-
mation to either the home study pre-
parer or the prospective adoptive par-
ents and the adult members of the pro-
spective adoptive parents’ household,
this must be noted in the home study;
or

(v) If the State does not have a child
abuse registry, this must be noted in
the home study.

(2) Inquiring about abuse and violence.
The home study preparer must ask
each prospective adoptive parent
whether he or she has a history of sub-
stance abuse, sexual or child abuse, or
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domestic violence, even if it did not re-
sult in an arrest or conviction. The
home study preparer must include each
prospective adoptive parent’s response
to the questions regarding abuse and
violence. Additionally, the home study
preparer must apply the requirements
of this paragraph to each adult member
of the prospective adoptive parents’
household.

(B) Information concerning history of
abuse and/or violence. If the petitioner
and/or spouse, if married, disclose(s)
any history of abuse and/or violence as
set forth in paragraph (e)(2)(iii)(A) of
this section, or if, in the absence of
such disclosure, the home study pre-
parer becomes aware of any of the fore-
going, the home study report must con-
tain an evaluation of the suitability of
the home for adoptive placement of an
orphan in light of this history. This
evaluation must include information
concerning all arrests or convictions or
history of substance abuse, sexual or
child abuse, and/or domestic violence
and the date of each occurrence. A cer-
tified copy of the documentation show-
ing the final disposition of each inci-
dent, which resulted in arrest, indict-
ment, conviction, and/or any other ju-
dicial or administrative action, must
accompany the home study. Addition-
ally, the prospective adoptive parent
must submit a signed statement giving
details including mitigating cir-
cumstances, if any, about each inci-
dent. The home study preparer must
apply the requirements of this para-
graph to each adult member of the pro-
spective adoptive parents’ household.

(C) Evidence of rehabilitation. If a pro-
spective adoptive parent has a history
of substance abuse, sexual or child
abuse, and/or domestic violence, the
home study preparer may, neverthe-
less, make a favorable finding if the
prospective adoptive parent has dem-
onstrated appropriate rehabilitation.
In such a case, a discussion of such re-
habilitation which demonstrates that
the prospective adoptive parent is and
will be able to provide proper care for
the orphan must be included in the
home study. Evidence of rehabilitation
may include an evaluation of the seri-
ousness of the arrest(s), conviction(s),
or history of abuse, the number of such
incidents, the length of time since the
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last incident, and any type of coun-
seling or rehabilitation programs
which have been successfully com-
pleted. Evidence of rehabilitation may
also be provided by an appropriate li-
censed professional, such as a psychia-
trist, clinical psychologist, or clinical
social worker. The home study report
must include all facts and cir-
cumstances which the home study pre-
parer has considered, as well as the
preparer’s reasons for a favorable deci-
sion regarding the prospective adoptive
parent. Additionally, if any adult mem-
ber of the prospective adoptive parents’
household has a history of substance
abuse, sexual or child abuse, and/or do-
mestic violence, the home study pre-
parer must apply the requirements of
this paragraph to that adult member of
the prospective adoptive parents’
household.

(D) Failure to disclose or cooperate.
Failure to disclose an arrest, convic-
tion, or history of substance abuse,
sexual or child abuse, and/or domestic
violence by the prospective adoptive
parents or an adult member of the pro-
spective adoptive parents’ household to
the home study preparer and to the
Service, may result in the denial of the
advanced processing application or, if
applicable, the application and orphan
petition, pursuant to paragraph (h)(4)
of this section. Failure by the prospec-
tive adoptive parents or an adult mem-
ber of the prospective adoptive parents’
household to cooperate in having avail-
able child abuse registries in accord-
ance with paragraphs (e)(2)(iii)(A)(1)
and ©)(@)(ii)(A)(Q)() through
(©)(2)(iii)(A)(1)(iii) of this section will
result in the denial of the advanced
processing application or, if applicable,
the application and orphan petition,
pursuant to paragraph (h)(4) of this
section.

(iv) Previous rejection for adoption or
prior unfavorable home study. The home
study preparer must ask each prospec-
tive adoptive parent whether he or she
previously has been rejected as a pro-
spective adoptive parent or has been
the subject of an unfavorable home
study, and must include each prospec-
tive adoptive parent’s response to this
question in the home study report. If a
prospective adoptive parent previously
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has been rejected or found to be unsuit-
able, the reasons for such a finding
must be set forth as well as the rea-
son(s) why he or she is not being favor-
ably considered as a prospective adop-
tive parent. A copy of each previous re-
jection and/or unfavorable home study
must be attached to the favorable
home study. Additionally, the home
study preparer must apply the require-
ments of this paragraph to each adult
member of the prospective adoptive
parents’ household.

(v) Criminal history. The prospective
adoptive parents and the adult mem-
bers of the prospective adoptive par-
ents’ household are expected to dis-
close to the home study preparer and
the Service any history of arrest and/or
conviction early in the advanced proc-
essing procedure. Failure to do so may
result in denial pursuant to paragraph
(h)(4) of this section or in delays. Early
disclosure provides the prospective
adoptive parents with the best oppor-
tunity to gather and present evidence,
and it gives the home study preparer
and the Service the opportunity to
properly evaluate the criminal record
in light of such evidence. When such in-
formation is not presented early in the
process, it comes to light when the fin-
gerprint checks are received by the
Service. By that time, the prospective
adoptive parents are usually well into
preadoption proceedings of identifying
a child and may even have firm travel
plans. At times, the travel plans have
to be rescheduled while the issues
raised by the criminal record are ad-
dressed. It is in the best interests of all
parties to have any criminal records
disclosed and resolved early in the
process.

(3) Living accommodations. The home
study must include a detailed descrip-
tion of the living accommodations
where the prospective adoptive parents
currently reside. If the prospective
adoptive parents are planning to move,
the home study must include a descrip-
tion of the living accommodations
where the child will reside with the
prospective adoptive parents, if known.
If the prospective adoptive parents are
residing abroad at the time of the
home study, the home study must in-
clude a description of the living accom-
modations where the child will reside
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in the United States with the prospec-
tive adoptive parents, if known. Each
description must include an assessment
of the suitability of accommodations
for a child and a determination wheth-
er such space meets applicable State
requirements, if any.

(4) Handicapped or special needs or-
phan. A home study conducted in con-
junction with the proposed adoption of
a special needs or handicapped orphan
must contain a discussion of the pro-
spective adoptive parents’ preparation,
willingness, and ability to provide
proper care for such an orphan.

(5) Summary of the counseling given
and plans for post-placement counseling.
The home study must include a sum-
mary of the counseling given to pre-
pare the prospective adoptive parents
for an international adoption and any
plans for post-placement counseling.
Such preadoption counseling must in-
clude a discussion of the processing, ex-
penses, difficulties, and delays associ-
ated with international adoptions.

(6) Specific approval of the prospective
adoptive parents for adoption. If the
home study preparer’s findings are fa-
vorable, the home study must contain
his or her specific approval of the pro-
spective adoptive parents for adoption
and a discussion of the reasons for such
approval. The home study must include
the number of orphans which the pro-
spective adoptive parents may adopt.
The home study must state whether
there are any specific restrictions to
the adoption such as nationality, age,
or gender of the orphan. If the home
study preparer has approved the pro-
spective parents for a handicapped or
special needs adoption, this fact must
be clearly stated.

(7) Home study preparer’s certification
and statement of authority to conduct
home studies. The home study must in-
clude a statement in which the home
study preparer certifies that he or she
is licensed or otherwise authorized by
the State of the orphan’s proposed resi-
dence to research and prepare home
studies. In the case of an orphan whose
adoption was finalized abroad and
whose adoptive parents reside abroad,
the home study preparer must certify
that he or she is licensed or otherwise
authorized to conduct home studies
under the law of any State of the
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United States, or authorized by the
adoption authorities of the foreign
country to conduct home studies under
the laws of the foreign country. In
every case, this statement must cite
the State or country under whose au-
thority the home study preparer is li-
censed or authorized, the specific law
or regulation authorizing the preparer
to conduct home studies, the license
number, if any, and the expiration
date, if any, of this authorization or li-
cense.

(8) Review of home study. If the pro-
spective adoptive parents reside in a
State which requires the State to re-
view the home study, such a review
must occur and be documented before
the home study is submitted to the
Service. If the prospective adoptive
parents reside abroad, an appropriate
public or private adoption agency li-
censed, or otherwise authorized, by any
State of the United States to place
children for adoption, must review and
favorably recommend the home study
before it is submitted to the Service.

(9) Home study updates and amend-
ments—(i) Updates. If the home study is
more than six months old at the time
it would be submitted to the Service,
the prospective adoptive parents must
ensure that it is updated by a home
study preparer before it is submitted to
the Service. Each update must include
screening in accordance with para-
graphs (e)(2)(iii) (A) and (B) of this sec-
tion.

(i) Amendments. If there have been
any significant changes, such as a
change in the residence of the prospec-
tive adoptive parents, marital status,
criminal history, financial resources,
and/or the addition of one or more chil-
dren or other dependents to the family,
the prospective adoptive parents must
ensure that the home study is amended
by a home study preparer to reflect
any such changes. If the orphan’s pro-
posed State of residence has changed,
the home study amendment must con-
tain a recommendation in accordance
with paragraph (e)(8) of this section, if
required by State law. Any preadoption
requirements of the new State must be
complied with in the case of an orphan
coming to the United States to be
adopted.
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(10) “*Grandfather’’ provision for home
study. A home study properly com-
pleted in conformance with the regula-
tions in force prior to September 30,
1994, shall be considered acceptable if
submitted to the Service within 90 days
of September 30, 1994. Any such home
study accepted under this ‘‘grand-
father” provision must include screen-
ing in accordance with paragraphs
(e)(2)(iii) (A) and (B) of this section.
Additionally, any such home study
submitted under this ‘‘grandfather”
provision which 1is more than six
months old at the time of its submis-
sion must be amended or updated pur-
suant to the requirements of paragraph
(e)(9) of this section.

(f) State preadoption requirements—(1)
General. Many States have preadoption
requirements which, under the Act,
must be complied with in every case in
which a child is coming to such a State
as an orphan to be adopted in the
United States.

(2) Child coming to be adopted in the
United States. An orphan is coming to
be adopted in the United States if he or
she will not be or has not been adopted
abroad, or if the unmarried petitioner
or both the married petitioner and
spouse did not or will not personally
see the orphan prior to or during the
adoption proceeding abroad, and/or if
the adoption abroad will not be, or was
not, full and final. If the prospective
adoptive parents reside in a State with
preadoption requirements and they
plan to have the child come to the
United States for adoption, they must
submit evidence of compliance with
the State’s preadoption requirements
to the Service. Any preadoption re-
quirements which by operation of
State law cannot be met before filing
the advanced processing application
must be noted. Such requirements
must be met prior to filing the peti-
tion, except for those which cannot be
met by operation of State law until the
orphan is physically in the United
States. Those requirements which can-
not be met until the orphan is phys-
ically present in the United States
must be noted.

(3) Special circumstances. If both mem-
bers of the prospective adoptive couple
or the unmarried prospective adoptive
parent intend to travel abroad to see



Departiment of Homeland Security

the child prior to or during the adop-
tion, the Act permits the application
and/or petition, if otherwise approv-
able, to be approved without
preadoption requirements having been
met. However, if plans change and both
members of the prospective adoptive
couple or the unmarried prospective
adoptive parent fail to see the child
prior to or during the adoption, then
preadoption requirements must be met
before the immigrant visa can be
issued, except for those preadoption re-
quirements that cannot be met until
the child is physically in the United
States because of operation of State
law.

(4) Evidence of compliance. In every
case where compliance with
preadoption requirements is required,
the evidence of compliance must be in
accordance with applicable State law,
regulation, and procedure.

(9) Where to file—(1) Where to file an
advanced processing application. An ad-
vanced processing application must be
filed with the Service as follows:

(i) Prospective adoptive parents residing
in the United States. If the prospective
adoptive parents reside in the United
States, the application must be filed
with the Service office having jurisdic-
tion over their place of residence.

(i) Prospective adoptive parents resid-
ing in Canada. If the prospective adop-
tive parents reside in Canada, the ap-
plication must be filed with the state-
side Service office having jurisdiction
over the proposed place of residence of
the prospective adoptive parents in the
United States.

(iii) Prospective adoptive parents resid-
ing in a foreign country other than Can-
ada. If the prospective adoptive parents
reside outside of the United States or
Canada, the application may be filed
with the overseas Service office having
jurisdiction over the current place of
residence pursuant to §100.4(b) of this
chapter, or with the stateside Service
office having jurisdiction over the pro-
posed place of residence of the prospec-
tive adoptive parents in the United
States.

(2) Where to file an orphan petition
when the advanced processing application
has been approved. An orphan petition
must be filed with the appropriate
Service office or immigrant visa-
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issuing post of the Department of State
as follows:

(i) Prospective adoptive parents residing
in the United States who do not travel
abroad to locate and/or adopt an orphan.
If the prospective adoptive parents re-
side in the United States and do not
travel abroad to locate and/or adopt an
orphan, the petition must be filed with
the Service office having jurisdiction
over the place of residence of the pro-
spective adoptive parents.

(i) Prospective adoptive parents resid-
ing in the United States, with one or both
members of the prospective adoptive cou-
ple, or the unmarried prospective adoptive
parent, traveling abroad to locate and/or
adopt an orphan. If the prospective
adoptive parents reside in the United
States, and one or both members of the
prospective adoptive couple, or the un-
married prospective adoptive parent,
travel abroad to locate and/or adopt an
orphan, the petition may be filed with
the stateside Service office having ju-
risdiction over the place of residence of
the prospective adoptive parents in the
United States or at the overseas site.
The petitioner may file the orphan pe-
tition at the overseas site only while
he or she is physically present within
the jurisdiction of the overseas site. If
only one member of a married couple,
which includes an alien, travels abroad
to file the petition, it must be the
United States citizen who travels
abroad so that the overseas site will
have jurisdiction over the petition.

(iii) Prospective adoptive parents resid-
ing outside the United States. Prospec-
tive adoptive parents residing outside
of the United States may file the peti-
tion with the overseas site, or with the
stateside Service office having jurisdic-
tion over the proposed place of resi-
dence of the prospective adoptive par-
ents in the United States.

(3) Where to file an orphan petition
when the advanced processing application
is pending. When the advanced proc-
essing application is pending, the peti-
tion must be filed at the Service office
at which the application is pending.

(4) Where to file an orphan petition
concurrently with the advanced proc-
essing application. When the petition is
filed concurrently with the advanced
processing application, it must be filed
in accordance with the instruction for
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filing an advanced processing applica-
tion in paragraphs (g)(1)(i) through
(9)(1)(iii) of this section.

(h) Adjudication and decision—(1)
““‘Grandfather’ provision for advanced
processing application and/or orphan peti-
tion. AIll applications and petitions
filed under prior regulations which are
filed before and are still pending on
September 30, 1994, shall be processed
and adjudicated under the prior regula-
tions.

(2) Director’s responsibility to make an
independent decision in an advanced
processing application. No advanced
processing application shall be ap-
proved unless the director is satisfied
that proper care will be provided for
the orphan. If the director has reason
to believe that a favorable home study,
or update, or both are based on an in-
adequate or erroneous evaluation of all
the facts, he or she shall attempt to re-
solve the issue with the home study
preparer, the agency making the rec-
ommendation pursuant to paragraph
(e)(8) of this section, if any, and the
prospective adoptive parents. If such
consultations are unsatisfactory, the
director may request a review and
opinion from the appropriate State
Government authorities.

(3) Advanced processing application ap-
proved. (i) If the advanced processing
application is approved, the prospec-
tive adoptive parents shall be advised
in writing. The application and sup-
porting documents shall be forwarded
to the overseas site where the orphan
resides. Additionally, if the petitioner
advises the director that he or she in-
tends to travel abroad to file the peti-
tion, telegraphic notification shall be
sent overseas as detailed in paragraph
(J)(1) of this section. The approved ap-
plication shall be valid for 18 months
from its approval date, unless the ap-
proval period is extended as provided in
paragraph (h)(3)(ii) of this section. Dur-
ing this time, the prospective adoptive
parents may file an orphan petition for
one orphan without fee. If approved in
the home study for more than one or-
phan, the prospective adoptive parents
may file a petition for each of the addi-
tional children, to the maximum num-
ber approved. If the orphans are sib-
lings, no additional fee is required. If
the orphans are not siblings, an addi-
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tional fee is required for each orphan
beyond the first orphan. Approval of an
advanced processing application does
not guarantee that the orphan petition
will be approved.

(ii) If the BCIS Director, or an officer
designated by the BCIS Director, deter-
mines that the ability of a prospective
adoptive parent to timely file a Form
1-600 has been adversely affected by the
outbreak of Severe Acute Respiratory
Syndrome (SARS) in a foreign country,
such Director or designated officer may
extend the validity period of the ap-
proval of the Form I-600A, either in an
individual case or for a class of cases.
An extension of the validity of the
Form 1-600A may be subject to such
conditions as the BCIS Director, or of-
ficer designated by the BCIS Director
may establish.

(4) Advanced processing application de-
nied for failure to disclose history of
abuse and/or violence, or for failure to
disclose a criminal history, or for failure
to cooperate in checking child abuse reg-
istries. Failure to disclose an arrest,
conviction, or history of substance
abuse, sexual or child abuse, and/or do-
mestic violence, or a criminal history
to the home study preparer and to the
Service in accordance with paragraphs
(©)(2)(iii) (A) and (B) and (e)(2)(v) of
this section may result in the denial of
the advanced processing application, or
if applicable, the application and or-
phan petition filed concurrently. Fail-
ure by the prospective adoptive parents
or an adult member of the prospective
adoptive parents’ household to cooper-
ate in having available child abuse reg-
istries checked in accordance with
paragraphs ©)@)ii)(A)®Q) and
©)(2) (i) (A)(D)() through
©)(2) (1) (A)(1)(iii) of this section will
result in the denial of the advanced
processing application or, if applicable,
the application and orphan petition
filed concurrently. Any new applica-
tion and/or petition filed within a year
of such denial will also be denied.

(5) Advanced processing denied for fail-
ure to submit home study. If the home
study is not submitted within one year
of the filing date of the advanced proc-
essing application, the application
shall be denied. This action shall be
without prejudice to a new filing at
any time with fee.
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(6) Advanced processing application
otherwise denied. If the director finds
that the prospective adoptive parents
have otherwise failed to establish eligi-
bility, the applicable provisions of 8
CFR part 103 regarding a letter of in-
tent to deny, if appropriate, and denial
and notification of appeal rights shall
govern.

(7) Advanced processing application
deemed abandoned for failure to file or-
phan petition within eighteen months of
application’s approval date. If an orphan
petition is not properly filed within
eighteen months of the approval date
of the advanced processing application,
the application shall be deemed aban-
doned. Supporting documentation shall
be returned to the prospective adoptive
parents, except for documentation sub-
mitted by a third party which shall be
returned to the third party, and docu-
mentation relating to the fingerprint
checks. The director shall dispose of
documentation relating to fingerprint
checks in accordance with current pol-
icy. Such abandonment shall be with-
out prejudice to a new filing at any
time with fee.

(8) Orphan petition approved by a state-
side Service office. If the orphan petition
is approved by a stateside Service of-
fice, the prospective adoptive parents
shall be advised in writing, telegraphic
notification shall be sent to the immi-
grant visa-issuing post pursuant to
paragraph (j)(3) of this section, and the
petition and supporting documents
shall be forwarded to the Department
of State.

(9) Orphan petition approved by an
overseas Service office. If the orphan pe-
tition is approved by an overseas Serv-
ice office located in the country of the
orphan’s residence, the prospective
adoptive parents shall be advised in
writing, and the petition and sup-
porting documents shall be forwarded
to the immigrant visa-issuing post hav-
ing jurisdiction for immigrant visa
processing.

(10) Orphan petition approved at an im-
migrant visa-issuing post. If the orphan
petition is approved at an immigrant
visa-issuing post, the post shall ini-
tiate immigrant visa processing.

(11) Orphan petition found to be ‘“‘not
readily approvable’ by a consular officer.
If the consular officer adjudicating the
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orphan petition finds that it is ‘‘not
readily approvable,” he or she shall no-
tify the prospective adoptive parents in
his or her consular district and forward
the petition, the supporting docu-
ments, the findings of the 1-604 inves-
tigation conducted pursuant to para-
graph (k)(1) of this section, and any
other relating documentation to the
overseas Service office having jurisdic-
tion pursuant to §100.4(b) of this chap-
ter.

(12) Orphan petition denied: petitioner
fails to establish that the child is an or-
phan. If the director finds that the pe-
titioner has failed to establish that the
child is an orphan who is eligible for
the benefits sought, the applicable pro-
visions of 8 CFR part 103 regarding a
letter of intent to deny and notifica-
tion of appeal rights shall govern.

(13) Orphan petition denied: petitioner
files orphan petition more than eighteen
months after the approval of the ad-
vanced processing application. If the pe-
titioner files the orphan petition more
than eighteen months after the ap-
proval date of the advanced processing
application, the petition shall be de-
nied. This action shall be without prej-
udice to a new filing at any time with
fee.

(14) Revocation. The approval of an
advanced processing application or an
orphan petition shall be automatically
revoked in accordance with §205.1 of
this chapter, if an applicable reason ex-
ists. The approval of an advanced proc-
essing application or an orphan peti-
tion shall be revoked if the director be-
comes aware of information that would
have resulted in denial had it been
known at the time of adjudication.
Such a revocation or any other revoca-
tion on notice shall be made in accord-
ance with §205.2 of this chapter.

(i) Child-buying as a ground for denial.
An orphan petition must be denied
under this section if the prospective
adoptive parents or adoptive parent(s),
or a person or entity working on their
behalf, have given or will given money
or other consideration either directly
or indirectly to the child’s parent(s),
agent(s), other individual(s), or entity
as payment for the child or as an in-
ducement to release the child. Nothing
in this paragraph shall be regarded as
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precluding reasonable payment for nec-
essary activities such as administra-
tive, court, legal, translation, and/or
medical services related to the adop-
tion proceedings.

() Telegraphic notifications—(1) Tele-
graphic notification of approval of ad-
vanced processing application. Unless
conditions preclude normal telegraphic
transmissions, whenever an advanced
processing application is approved in
the United States, the director shall
send telegraphic notification of the ap-
proval to the overseas site if a prospec-
tive adoptive parent advises the direc-
tor that the petitioner intends to trav-
el abroad and file the orphan petition
abroad.

(2) Requesting a change in visa-issuing
posts. If a prospective adoptive parent
is in the United States, he or she may
request the director to transfer notifi-
cation of the approved advanced proc-
essing application to another visa-
issuing post. Such a request shall be
made on Form 1-824 (Application for
Action on an Approved Application or
Petition) with the appropriate fee. The
director shall send a Visas 37 telegram
to both the previously and the newly
designated posts. The following shall
be inserted after the last numbered
standard entry. ““To: [insert name of
previously designated visa-issuing post
or overseas Service office]. Pursuant to
the petitioner’s request, the Visas 37
cable previously sent to your post/of-
fice in this matter is hereby invali-
dated. The approval is being trans-
ferred to the other post/office addressed
in this telegram. Please forward the
approved advanced processing applica-
tion to that destination.” Prior to
sending such a telegram, the director
must ensure that the change in posts
does not alter any conditions of the ap-
proval.

(3) Telegraphic notification of approval
of an orphan petition. Unless conditions
preclude normal telegraphic trans-
missions, whenever a petition is ap-
proved by a stateside Service office,
the director shall send telegraphic no-
tification of the approval to the immi-
grant visa-issuing post.

(k) Other considerations—(1) 1-604 in-
vestigations. An 1-604 investigation
must be completed in every orphan
case. The investigation must be com-
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pleted by a consular officer except
when the petition is properly filed at a
Service office overseas, in which case it
must be completed by a Service officer.
An 1-604 investigation shall be com-
pleted before a petition is adjudicated
abroad. When a petition is adjudicated
by a stateside Service office, the 1-604
investigation is normally completed
after the case has been forwarded to
visa-issuing post abroad. However, in a
case where the director of a stateside
Service office adjudicating the petition
has articulable concerns that can only
be resolved through the 1-604 investiga-
tion, he or she shall request the inves-
tigation prior to adjudication. In any
case in which there are significant dif-
ferences between the facts presented in
the approved advanced processing ap-
plication and/or orphan petition and
the facts uncovered by the 1-604 inves-
tigation, the overseas site may consult
directly with the appropriate Service
office. In any instance where an 1-604
investigation reveals negative informa-
tion sufficient to sustain a denial or
revocation, the investigation report,
supporting documentation, and peti-
tion shall be forwarded to the appro-
priate Service office for action. De-
pending on the circumstances sur-
rounding the case, the 1-604 investiga-
tion shall include, but shall not nec-
essarily be limited to, document
checks, telephonic checks, interview(s)
with the natural parent(s), and/or a
field investigation.

(2) Authority of consular officers. An
American consular officer is authorized
to approve an orphan petition if the
Service has made a favorable deter-
mination on the related advanced proc-
essing application, and the petitioner,
who has traveled abroad to a country
with no Service office in order to lo-
cate or adopt an orphan, has properly
filed the petition, and the petition is
approvable. A consular officer, how-
ever, shall refer any petition which is
““not clearly approvable’ for a decision
by the Service office having jurisdic-
tion pursuant to §100.4(b) of this chap-
ter. The consular officer’s adjudication
includes all aspects of eligibility for
classification as an orphan under sec-
tion 101(b)(1)(F) of the Act other than
the issue of the ability of the prospec-
tive adoptive parents to furnish proper
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care to the orphan. However, if the
consular officer has a well-founded and
substantive reason to believe that the
advanced processing approval was ob-
tained on the basis of fraud or mis-
representation, or has knowledge of a
change in material fact subsequent to
the approval of the advanced proc-
essing application, he or she shall con-
sult with the Service office having ju-
risdiction pursuant to §100.4(b) of this
chapter.

(3) Child in the United States. A child
who is in parole status and who has not
been adopted in the United States is el-
igible for the benefits of an orphan pe-
tition when all the requirements of sec-
tions 101(b)(1)(F) and 204 (d) and (e) of
the Act have been met. A child in the
United States either illegally or as a
nonimmigrant, however, is ineligible
for the benefits of an orphan petition.

(4) Liaison. Each director shall de-
velop and maintain liaison with State
Government adoption authorities hav-
ing jurisdiction within his or her juris-
diction, including the administrator(s)
of the Interstate Compact on the
Placement of Children, and with other
parties with interest in international
adoptions. Such parties include, but
are not necessarily limited to, adoption
agencies, organizations representing
adoption agencies, organizations rep-
resenting adoptive parents, and adop-
tion attorneys.

[59 FR 38881, Aug. 1, 1994; 59 FR 42878, Aug. 19,
1994, as amended at 63 FR 12986, Mar. 17, 1998;
68 FR 46926, Aug. 7, 2003]

§204.4 Amerasian child of a United
States citizen.

(a) Eligibility. An alien is eligible for
benefits under Public Law 97-359 as the
Amerasian child or son or daughter of
a United States citizen if there is rea-
son to believe that the alien was born
in Korea, Vietnam, Laos, Kampuchea,
or Thailand after December 31, 1950,
and before October 22, 1982, and was fa-
thered by a United States citizen. Such
an alien is eligible for classification
under sections 201(b), 203(a)(1), or
203(a)(3) of the Act as the Amerasian
child or son or daughter of a United
States citizen, pursuant to section
204(f) of the Act.

(b) Filing petition. Any alien claiming
to be eligible for benefits as an
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Amerasian under Public Law 97-359, or
any person on the alien’s behalf, may
file a petition, Form 1-360, Petition for
Amerasian, Widow, or Special Immi-
grant. Any person filing the petition
must either be eighteen years of age or
older or be an emancipated minor. In
addition, a corporation incorporated in
the United States may file the petition
on the alien’s behalf.

(c) Jurisdiction. The petition must be
filed with the Service office having ju-
risdiction over the place of the alien’s
intended residence in the United States
or with the overseas Service office hav-
ing jurisdiction over the alien’s resi-
dence abroad.

(d) Two-stage processing—(1) Prelimi-
nary processing. Upon initial submis-
sion of a petition with the documen-
tary evidence required in paragraph
(f)(1) of this section, the director shall
adjudicate the petition to determine
whether there is reason to believe the
beneficiary was fathered by a United
States citizen. If the preliminary proc-
essing is completed in a satisfactory
manner, the director shall advise the
petitioner to submit the documentary
evidence required in paragraph (f)(1) of
this section and shall fingerprint the
sponsor in accordance with §103.2(e) of
this chapter. The petitioner must sub-
mit all required documents within one
year of the date of the request or the
petition will be considered to have
been abandoned. To reactivate an aban-
doned petition, the petitioner must
submit a new petition, Form 1-360,
without the previously submitted docu-
mentation, to the Service office having
jurisdiction over the prior petition.

(2) Final processing. Upon submission
of the documentary evidence required
in paragraph (f)(1) of this section, the
director shall complete the adjudica-
tion of the petition.

(e) One-stage processing. If all docu-
mentary evidence required in para-
graph (f)(1) of this section is available
when the petition is initially filed, the
petitioner may submit it at that time.
In that case, the director shall consider
all evidence without using the two-
stage processing procedure set out in
paragraph (d) of this section.
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