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Department of Homeland Security § 208.16 

§ 208.15 Definition of ‘‘firm resettle-
ment.’’ 

An alien is considered to be firmly 
resettled if, prior to arrival in the 
United States, he or she entered into 
another country with, or while in that 
country received, an offer of permanent 
resident status, citizenship, or some 
other type of permanent resettlement 
unless he or she establishes: 

(a) That his or her entry into that 
country was a necessary consequence 
of his or her flight from persecution, 
that he or she remained in that coun-
try only as long as was necessary to ar-
range onward travel, and that he or she 
did not establish significant ties in 
that country; or 

(b) That the conditions of his or her 
residence in that country were so sub-
stantially and consciously restricted 
by the authority of the country of ref-
uge that he or she was not in fact re-
settled. In making his or her deter-
mination, the asylum officer or immi-
gration judge shall consider the condi-
tions under which other residents of 
the country live; the type of housing, 
whether permanent or temporary, 
made available to the refugee; the 
types and extent of employment avail-
able to the refugee; and the extent to 
which the refugee received permission 
to hold property and to enjoy other 
rights and privileges, such as travel 
documentation that includes a right of 
entry or reentry, education, public re-
lief, or naturalization, ordinarily avail-
able to others resident in the country. 

[65 FR 76135, Dec. 6, 2000] 

§ 208.16 Withholding of removal under 
section 241(b)(3)(B) of the Act and 
withholding of removal under the 
Convention Against Torture. 

(a) Consideration of application for 
withholding of removal. An asylum offi-
cer shall not decide whether the exclu-
sion, deportation, or removal of an 
alien to a country where the alien’s life 
or freedom would be threatened must 
be withheld, except in the case of an 
alien who is otherwise eligible for asy-
lum but is precluded from being grant-
ed such status due solely to section 
207(a)(5) of the Act. In exclusion, depor-
tation, or removal proceedings, an im-
migration judge may adjudicate both 
an asylum claim and a request for 

withholding of removal whether or not 
asylum is granted. 

(b) Eligibility for withholding of re-
moval under section 241(b)(3) of the Act; 
burden of proof. The burden of proof is 
on the applicant for withholding of re-
moval under section 241(b)(3) of the Act 
to establish that his or her life or free-
dom would be threatened in the pro-
posed country of removal on account of 
race, religion, nationality, membership 
in a particular social group, or polit-
ical opinion. The testimony of the ap-
plicant, if credible, may be sufficient 
to sustain the burden of proof without 
corroboration. The evidence shall be 
evaluated as follows: 

(1) Past threat to life or freedom. (i) If 
the applicant is determined to have 
suffered past persecution in the pro-
posed country of removal on account of 
race, religion, nationality, membership 
in a particular social group, or polit-
ical opinion, it shall be presumed that 
the applicant’s life or freedom would be 
threatened in the future in the country 
of removal on the basis of the original 
claim. This presumption may be rebut-
ted if an asylum officer or immigration 
judge finds by a preponderance of the 
evidence: 

(A) There has been a fundamental 
change in circumstances such that the 
applicant’s life or freedom would not 
be threatened on account of any of the 
five grounds mentioned in this para-
graph upon the applicant’s removal to 
that country; or 

(B) The applicant could avoid a fu-
ture threat to his or her life or freedom 
by relocating to another part of the 
proposed country of removal and, 
under all the circumstances, it would 
be reasonable to expect the applicant 
to do so. 

(ii) In cases in which the applicant 
has established past persecution, the 
Service shall bear the burden of estab-
lishing by a preponderance of the evi-
dence the requirements of paragraphs 
(b)(1)(i)(A) or (b)(1)(i)(B) of this section. 

(iii) If the applicant’s fear of future 
threat to life or freedom is unrelated to 
the past persecution, the applicant 
bears the burden of establishing that it 
is more likely than not that he or she 
would suffer such harm. 

(2) Future threat to life or freedom. An 
applicant who has not suffered past 
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