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(i) Has received the express consent 
of the asylum office director or the Di-
rector of Asylum to do so, or 

(ii) Previously was included in a 
spouse’s or parent’s pending applica-
tion but is no longer eligible to be in-
cluded as a derivative. In such cases, 
the derivative should include a cover 
letter referencing the previous applica-
tion and explaining that he or she is 
now independently filing for asylum. 

(3) With the Immigration Court. Asy-
lum applications shall be filed directly 
with the Immigration Court having ju-
risdiction over the case in the fol-
lowing circumstances: 

(i) During exclusion, deportation, or 
removal proceedings, with the Immi-
gration Court having jurisdiction over 
the underlying proceeding. 

(ii) After completion of exclusion, de-
portation, or removal proceedings, and 
in conjunction with a motion to reopen 
pursuant to 8 CFR part 3 where appli-
cable, with the Immigration Court hav-
ing jurisdiction over the prior pro-
ceeding. Any such motion must reason-
ably explain the failure to request asy-
lum prior to the completion of the pro-
ceedings. 

(iii) In asylum proceedings pursuant 
to § 208.2(c)(1) and after the Form I–863, 
Notice of Referral to Immigration 
Judge, has been served on the alien and 
filed with the Immigration Court hav-
ing jurisdiction over the case. 

(4) With the Board of Immigration Ap-
peals. In conjunction with a motion to 
remand or reopen pursuant to §§ 3.2 and 
3.8 of this chapter where applicable, an 
initial asylum application shall be filed 
with the Board of Immigration Appeals 
if jurisdiction over the proceedings is 
vested in the Board of Immigration Ap-
peals under 8 CFR part 3. Any such mo-
tion must reasonably explain the fail-
ure to request asylum prior to the com-
pletion of the proceedings. 

(5) With the district director. In the 
case of any alien described in 
§ 208.2(c)(1) and prior to the service on 
the alien of Form I–863, any asylum ap-
plication shall be submitted to the dis-
trict director having jurisdiction pur-
suant to 8 CFR part 103. If the district 
director elects to issue the Form I–863, 
the district director shall forward such 
asylum application to the appropriate 
Immigration Court with the Form 

(c) Amending an application after fil-
ing. Upon request of the alien and as a 
matter of discretion, the asylum offi-
cer or immigration judge having juris-
diction may permit an asylum appli-
cant to amend or supplement the appli-
cation, but any delay caused by such 
request shall extend the period within 
which the applicant may not apply for 
employment authorization in accord-
ance with § 208.7(a). 

[62 FR 10337, Mar. 6, 1997, as amended at 64 
FR 8488, Feb. 19, 1999; 64 FR 13881, Mar. 23, 
1999; 65 FR 76131, Dec. 6, 2000; 69 FR 69488, 
Nov. 29, 2004] 

§ 208.5 Special duties toward aliens in 
custody of the Service. 

(a) General. When an alien in the cus-
tody of the Service requests asylum or 
withholding of removal, or expresses a 
fear of persecution or harm upon re-
turn to his or her country of origin or 
to agents thereof, the Service shall 
make available the appropriate appli-
cation forms and shall provide the ap-
plicant with the information required 
by section 208(d)(4) of the Act, except 
in the case of an alien who is in cus-
tody pending a credible fear determina-
tion under § 208.30 or a reasonable fear 
determination pursuant to § 208.31. Al-
though the Service does not have a 
duty in the case of an alien who is in 
custody pending a credible fear or rea-
sonable fear determination under ei-
ther § 208.30 or § 208.31, the Service may 
provide the appropriate forms, upon re-
quest. Where possible, expedited con-
sideration shall be given to applica-
tions of detained aliens. Except as pro-
vided in paragraph (c) of this section, 
such alien shall not be excluded, de-
ported, or removed before a decision is 
rendered on his or her asylum applica-
tion. 

(b) Certain aliens aboard vessels. (1) If 
an alien crewmember or alien stow-
away on board a vessel or other con-
veyance alleges, claims, or otherwise 
makes known to an immigration in-
spector or other official making an ex-
amination on the conveyance that he 
or she is unable or unwilling to return 
to his or her country of nationality or 
last habitual residence (if not a na-
tional of any country) because of perse-
cution or a fear of persecution in that 
country on account of race, religion, 
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nationality, membership in a par-
ticular social group, or political opin-
ion, or if the alien expresses a fear of 
torture upon return to that country, 
the alien shall be promptly removed 
from the conveyance. If the alien 
makes such fear known to an official 
while off such conveyance, the alien 
shall not be returned to the convey-
ance but shall be retained in or trans-
ferred to the custody of the Service. 

(i) An alien stowaway will be referred 
to an asylum officer for a credible fear 
determination under § 208.30. 

(ii) An alien crewmember shall be 
provided the appropriate application 
forms and information required by sec-
tion 208(d)(4) of the Act and may then 
have 10 days within which to submit an 
asylum application to the district di-
rector having jurisdiction over the 
port-of-entry. The district director 
may extend the 10-day filing period for 
good cause. Once the application has 
been filed, the district director, pursu-
ant to § 208.4(b), shall serve Form I–863 
on the alien and immediately forward 
any such application to the appropriate 
Immigration Court with a copy of the 
Form I–863 being filed with that court. 

(2) Pending adjudication of the appli-
cation, and, in the case of a stowaway 
the credible fear determination and 
any review thereof, the alien may be 
detained by the Service or otherwise 
paroled in accordance with § 212.5 of 
this chapter. However, pending the 
credible fear determination, parole of 
an alien stowaway may be permitted 
only when the Attorney General deter-
mines, in the exercise of discretion, 
that parole is required to meet a med-
ical emergency or is necessary for a le-
gitimate law enforcement objective. 

(c) Exception to prohibition on removal. 
A motion to reopen or an order to re-
mand accompanied by an asylum appli-
cation pursuant to § 208.4(b)(3)(iii) shall 
not stay execution of a final exclusion, 
deportation, or removal order unless 
such stay is specifically granted by the 
Board of Immigration Appeals or the 
immigration judge having jurisdiction 
over the motion. 

[62 FR 10337, Mar. 6, 1997, as amended at 64 
FR 8488, Feb. 19, 1999; 65 FR 76132, Dec. 6, 
2000] 

§ 208.6 Disclosure to third parties. 
(a) Information contained in or per-

taining to any asylum application, 
records pertaining to any credible fear 
determination conducted pursuant to 
§ 208.30, and records pertaining to any 
reasonable fear determination con-
ducted pursuant to § 208.31, shall not be 
disclosed without the written consent 
of the applicant, except as permitted 
by this section or at the discretion of 
the Attorney General. 

(b) The confidentiality of other 
records kept by the Service and the Ex-
ecutive Office for Immigration Review 
that indicate that a specific alien has 
applied for asylum, received a credible 
fear or reasonable fear interview, or re-
ceived a credible fear or reasonable 
fear review shall also be protected from 
disclosure. The Service will coordinate 
with the Department of State to ensure 
that the confidentiality of those 
records is maintained if they are trans-
mitted to Department of State offices 
in other countries. 

(c) This section shall not apply to 
any disclosure to: 

(1) Any United States Government 
official or contractor having a need to 
examine information in connection 
with: 

(i) The adjudication of asylum appli-
cations; 

(ii) The consideration of a request for 
a credible fear or reasonable fear inter-
view, or a credible fear or reasonable 
fear review; 

(iii) The defense of any legal action 
arising from the adjudication of, or 
failure to adjudicate, the asylum appli-
cation, or from a credible fear deter-
mination or reasonable fear determina-
tion under § 208.30 or § 208.31; 

(iv) The defense of any legal action of 
which the asylum application, credible 
fear determination, or reasonable fear 
determination is a part; or 

(v) Any United States Government 
investigation concerning any criminal 
or civil matter; or 

(2) Any Federal, State, or local court 
in the United States considering any 
legal action: 

(i) Arising from the adjudication of, 
or failure to adjudicate, the asylum ap-
plication, or from a credible fear or 
reasonable fear determination under 
§ 208.30 or § 208.31; or 
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