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crimes, except in extraordinary cir-
cumstances, such as those involving 
national security or foreign policy con-
siderations, or cases in which an alien 
clearly demonstrates that the denial of 
the application for adjustment of sta-
tus or an immigrant visa or admission 
as an immigrant would result in excep-
tional and extremely unusual hardship. 
Moreover, depending on the gravity of 
the alien’s underlying criminal offense, 
a showing of extraordinary cir-
cumstances might still be insufficient 
to warrant a favorable exercise of dis-
cretion under section 212(h)(2) of the 
Act. 

(Secs. 103, 203, 212 of the Immigration and 
Nationality Act, as amended by secs. 4, 5, 18 
of Pub. L. 97–116, 95 Stat. 1611, 1620, (8 U.S.C. 
1103, 1153, 1182) 

[29 FR 12584, Sept. 4, 1964] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 212.7, see the List of CFR 
Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and on GPO Access. 

§ 212.8 Certification requirement of 
section 212(a)(14). 

(a) General. The certification require-
ment of section 212(a)(14) of the Act ap-
plies to aliens seeking admission to the 
United States or adjustment of status 
under section 245 of the Act for the 
purpose of performing skilled or un-
skilled labor, who are preference immi-
grants as described in section 203(a) (3) 
or (6) of the Act, or who are non-
preference immigrants as described in 
section 203(a)(8). The certification re-
quirement shall not be applicable to a 
nonpreference applicant for admission 
to the United States or to a non-
preference applicant for adjustment of 
status under section 245 who estab-
lishes that he will not perform skilled 
or unskilled labor. A native of the 
Western Hemisphere who established a 
priority date with a consular officer 
prior to January 1, 1977 and who was 
found to be entitled to an exemption 
from the labor certification require-
ment of section 212(a)(14) of the Act 
under the law in effect prior to Janu-
ary 1, 1977 as the parent, spouse or 
child of a United States citizen or law-
ful permanent resident alien shall con-
tinue to be exempt from that require-
ment for so long as the relationship 

upon which the exemption is based con-
tinues to exist. 

(b) Aliens not required to obtain labor 
certifications. The following persons are 
not considered to be within the pur-
view of section 212(a)(14) of the Act and 
do not require a labor certification: (1) 
A member of the Armed Forces of the 
United States; (2) a spouse or child ac-
companying or following to join his 
spouse or parent who either has a labor 
certification or is a nondependent alien 
who does not require such a certifi-
cation; (3) a female alien who intends 
to marry a citizen or alien lawful per-
manent resident of the United States, 
who establishes satisfactorily that she 
does not intend to seek employment in 
the United States and whose fiance has 
guaranteed her support; (4) an alien 
who establishes on Form I–526 that he 
has invested, or is actively in the proc-
ess of investing, capital totaling at 
least $40,000 in an enterprise in the 
United States of which he will be a 
principal manager and that the enter-
prise will employ a person or persons in 
the United States of which he will be a 
principal manager and that the enter-
prise will employ a person or persons in 
the United States who are United 
States citizens or aliens lawfully ad-
mitted for permnanent residence, ex-
clusive of the alien, his spouse and 
children. A copy of a document sub-
mitted in support of Form I–526 may be 
accepted though unaccompanied by the 
original, if the copy bears a certifi-
cation by an attorney, typed or rubber- 
stamped in the language set forth in 
§ 204.2(j) of this chapter. However, the 
original document shall be submitted, 
if submittal is requested by the Serv-
ice. 

[31 FR 10021, July 23, 1966; 31 FR 10355, Aug. 
22, 1966, as amended at 34 FR 5326, Mar. 18, 
1969; 38 FR 31166, Nov. 12, 1973; 41 FR 37566, 
Sept. 7, 1976; 41 FR 55850, Dec. 23, 1976; 47 FR 
44990, Oct. 13, 1982; 48 FR 19157, Apr. 28, 1983] 

§ 212.9 Applicability of section 
212(a)(32) to certain derivative 
third and sixth preference and non-
preference immigrants. 

A derivative beneficiary who is the 
spouse or child of a qualified third or 
sixth preference or nonpreference im-
migrant and who is also a graduate of 
a medical school as defined by section 
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101(a)(41) of the Act is not considered 
to be an alien who is coming to the 
United States principally to perform 
services as a member of the medical 
profession. Therefore, a derivative 
third or sixth preference or non-
preference immigrant under section 
203(a)(8) of the Act, who is also a grad-
uate of a medical school, is eligible for 
an immigrant visa or for adjustment of 
status under section 245 of the Act, 
whether or not such derivative immi-
grant has passed Parts I and II of the 
National Board of Medical Examiners 
Examination or equivalent examina-
tion. 

(Secs. 103, 203(a)(8), and 212(a)(32), 8 U.S.C 
1103, 1153(a)(8), and 1182(a)(32)) 

[45 FR 63836, Sept. 26, 1980] 

§ 212.10 Section 212(k) waiver. 
Any applicant for admission who is 

in possession of an immigrant visa, and 
who is excludable under sections 
212(a)(14), (20), or (21) of the Act, may 
apply to the district director at the 
port of entry for a waiver under section 
212(k) of the Act. If the application for 
waiver is denied by the district direc-
tor, the application may be renewed in 
exclusion proceedings before an immi-
gration judge as provided in part 236 of 
this chapter. 

(Secs. 103, 203, 212 of the Immigration and 
Nationality Act, as amended by secs. 4, 5, 18 
of Pub. L. 97–116, 95 Stat. 1611, 1620, (8 U.S.C. 
1103, 1153, 1182) 

[47 FR 44236, Oct. 7, 1982] 

§ 212.11 Controlled substance convic-
tions. 

In determining the admissibility of 
an alien who has been convicted of a 
violation of any law or regulation of a 
State, the United States, or a foreign 
country relating to a controlled sub-
stance, the term controlled substance as 
used in section 212(a)(23) of the Act, 
shall mean the same as that referenced 
in the Controlled Substances Act, 21 
U.S.C. 801, et seq., and shall include any 
substance contained in Schedules I 
through V of 21 CFR 1308.1, et seq. For 
the purposes of this section, the term 
controlled substance includes controlled 
substance analogues as defined in 21 
U.S.C. 802(23) and 813. 

[53 FR 9282, Mar. 22, 1988] 

§ 212.12 Parole determinations and 
revocations respecting Mariel Cu-
bans. 

(a) Scope. This section applies to any 
native of Cuba who last came to the 
United States between April 15, 1980, 
and October 20, 1980 (hereinafter re-
ferred to as Mariel Cuban) and who is 
being detained by the Immigration and 
Naturalization Service (hereinafter re-
ferred to as the Service) pending his or 
her exclusion hearing, or pending his or 
her return to Cuba or to another coun-
try. It covers Mariel Cubans who have 
never been paroled as well as those 
Mariel Cubans whose previous parole 
has been revoked by the Service. It 
also applies to any Mariel Cuban, de-
tained under the authority of the Im-
migration and Nationality Act in any 
facility, who has not been approved for 
release or who is currently awaiting 
movement to a Service or Bureau Of 
Prisons (BOP) facility. In addition, it 
covers the revocation of parole for 
those Mariel Cubans who have been re-
leased on parole at any time. 

(b) Parole authority and decision. The 
authority to grant parole under section 
212(d)(5) of the Act to a detained Mariel 
Cuban shall be exercised by the Com-
missioner, acting through the Asso-
ciate Commissioner for Enforcement, 
as follows: 

(1) Parole decisions. The Associate 
Commissioner for Enforcement may, in 
the exercise of discretion, grant parole 
to a detained Mariel Cuban for emer-
gent reasons or for reasons deemed 
strictly in the public interest. A deci-
sion to retain in custody shall briefly 
set forth the reasons for the continued 
detention. A decision to release on pa-
role may contain such special condi-
tions as are considered appropriate. A 
copy of any decision to parole or to de-
tain, with an attached copy translated 
into Spanish, shall be provided to the 
detainee. Parole documentation for 
Mariel Cubans shall be issued by the 
district director having jurisdiction 
over the alien, in accordance with the 
parole determination made by the As-
sociate Commissioner for Enforcement. 

(2) Additional delegation of authority. 
All references to the Commissioner and 
Associate Commissioner for Enforce-
ment in this section shall be deemed to 

VerDate Aug<31>2005 10:50 Mar 09, 2007 Jkt 211027 PO 00000 Frm 00219 Fmt 8010 Sfmt 8010 Y:\SGML\211027.XXX 211027cp
ric

e-
se

w
el

l o
n 

P
R

O
D

1P
C

66
 w

ith
 C

F
R


