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(g) Voluntary departure. Each juve-
nile, apprehended in the immediate vi-
cinity of the border, who resides per-
manently in Mexico or Canada, shall be
informed, prior to presentation of the
voluntary departure form or being al-
lowed to withdraw his or her applica-
tion for admission, that he or she may
make a telephone call to a parent,
close relative, a friend, or to an organi-
zation found on the free legal services
list. A juvenile who does not reside in
Mexico or Canada who is apprehended
shall be provided access to a telephone
and must in fact communicate either
with a parent, adult relative, friend, or
with an organization found on the free
legal services list prior to presentation
of the voluntary departure form. If
such juvenile, of his or her own voli-
tion, asks to contact a consular officer,
and does in fact make such contact,
the requirements of this section are
satisfied.

(h) Notice and request for disposition.
When a juvenile alien is apprehended,
he or she must be given a Form 1-770,
Notice of Rights and Disposition. If the
juvenile is less than 14 years of age or
unable to understand the notice, the
notice shall be read and explained to
the juvenile in a language he or she un-
derstands. In the event a juvenile who
has requested a hearing pursuant to
the notice subsequently decides to ac-
cept voluntary departure or is allowed
to withdraw his or her application for
admission, a new Form 1-770 shall be
given to, and signed by the juvenile.

[62 FR 10360, Mar. 6, 1997, as amended at 67
FR 39258, June 7, 2002]

§236.4 Removal of S-5, S-6, and S-7
nonimmigrants.

(a) Condition of classification. As a
condition of classification and contin-
ued stay in classification pursuant to
section 101(a)(15)(S) of the Act, non-
immigrants in S classification must
have executed Form 1-854, Part B,
Inter-agency Alien Witness and Inform-
ant Record, certifying that they have
knowingly waived their right to a re-
moval hearing and right to contest,
other than on the basis of an applica-
tion for withholding of deportation or
removal, any removal action, including
detention pending deportation or re-
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moval, instituted before lawful perma-
nent resident status is obtained.

(b) Determination of deportability. (1) A
determination to remove a deportable
alien classified pursuant to section
101(a)(15)(S) of the Act shall be made by
the district director having jurisdic-
tion over the place where the alien is
located.

(2) A determination to remove such a
deportable alien shall be based on one
or more of the grounds of deportability
listed in section 237 of the Act based on
conduct committed after, or conduct or
a condition not disclosed to the Service
prior to, the alien’s classification as an
S nonimmigrant under section
101(a)(15)(S) of the Act, or for a viola-
tion of, or failure to adhere to, the par-
ticular terms and conditions of status
in S nonimmigrant classification.

(c) Removal procedures. (1) A district
director who determines to remove an
alien witness or informant in S non-
immigrant classification shall notify
the Commissioner, the Assistant Attor-
ney General, Criminal Division, and
the relevant law enforcement agency in
writing to that effect. The Assistant
Attorney General, Criminal Division,
shall concur in or object to that deci-
sion. Unless the Assistant Attorney
General, Criminal Division, objects
within 7 days, he or she shall be
deemed to have concurred in the deci-
sion. In the event of an objection by
the Assistant Attorney General, Crimi-
nal Division, the matter will be expedi-
tiously referred to the Deputy Attor-
ney General for a final resolution. In
no circumstances shall the alien or the
relevant law enforcement agency have
a right of appeal from any decision to
remove.

(2) A district director who has pro-
vided notice as set forth in paragraph
(c)(1) of this section and who has been
advised by the Commissioner that the
Assistant Attorney General, Criminal
Division, has not objected shall issue a
Warrant of Removal. The alien shall
immediately be arrested and taken
into custody by the district director
initiating the removal. An alien classi-
fied under the provisions of section
101(a)(15)(S) of the Act who is deter-
mined, pursuant to a warrant issued by
a district director, to be deportable
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from the United States shall be re-
moved from the United States to his or
her country of nationality or last resi-
dence. The agency that requested the
alien’s presence in the United States
shall ensure departure from the United
States and so inform the district direc-
tor in whose jurisdiction the alien has
last resided. The district director, if
necessary, shall oversee the alien’s de-
parture from the United States and, in
any event, shall notify the Commis-
sioner of the alien’s departure.

(d) Withholding of removal. An alien
classified pursuant to section
101(a)(15)(S) of the Act who applies for
withholding of removal shall have 10
days from the date the Warrant of Re-
moval is served upon the alien to file
an application for such relief with the
district director initiating the removal
order. The procedures contained in
§§208.2 and 208.16 of this chapter shall
apply to such an alien who applies for
withholding of removal.

(e) Inadmissibility. An alien who ap-
plies for admission under the provi-
sions of section 101(a)(15)(S) of the Act
who is determined by an immigration
officer not to be eligible for admission
under that section or to be inadmis-
sible to the United States under one or
more of the grounds of inadmissibility
listed in section 212 of the Act and
which have not been previously waived
by the Commissioner will be taken into
custody. The district director having
jurisdiction over the port-of-entry
shall follow the notification procedures
specified in paragraph (c)(1) of this sec-
tion. A district director who has pro-
vided such notice and who has been ad-
vised by the Commissioner that the As-
sistant Attorney General, Criminal Di-
vision, has not objected shall remove
the alien without further hearing. An
alien may not contest such removal,
other than by applying for withholding
of removal.

§236.5 Fingerprints and photographs.

Every alien 14 years of age or older
against whom proceedings based on de-
portability under section 237 of the Act
are commenced under this part by serv-
ice of a notice to appear shall be
fingerprinted and photographed. Such
fingerprints and photographs shall be
made available to Federal, State, and
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local law enforcement agencies upon
request to the district director or chief
patrol agent having jurisdiction over
the alien’s record. Any such alien, re-
gardless of his or her age, shall be pho-
tographed and/or fingerprinted if re-
quired by any immigration officer au-
thorized to issue a notice to appear.
Every alien 14 years of age or older who
is found to be inadmissible to the
United States and ordered removed by
an immigration judge shall be
fingerprinted, unless during the pre-
ceding year he or she has been
fingerprinted at an American consular
office.

§236.6 Information regarding detain-
ees.

No person, including any state or
local government entity or any pri-
vately operated detention facility, that
houses, maintains, provides services to,
or otherwise holds any detainee on be-
half of the Service (whether by con-
tract or otherwise), and no other per-
son who by virtue of any official or
contractual relationship with such per-
son obtains information relating to
any detainee, shall disclose or other-
wise permit to be made public the
name of, or other information relating
to, such detainee. Such information
shall be under the control of the Serv-
ice and shall be subject to public dis-
closure only pursuant to the provisions
of applicable federal laws, regulations
and executive orders. Insofar as any
documents or other records contain
such information, such documents
shall not be public records. This sec-
tion applies to all persons and informa-
tion identified or described in it, re-
gardless of when such persons obtained
such information, and applies to all re-
quests for public disclosure of such in-
formation, including requests that are
the subject of proceedings pending as of
April 17, 2002.

[67 FR 19511, Apr. 22, 2002]
§§236.7-236.9 [Reserved]

Subpart B—Family Unity Program

§236.10 Description of program.

The family unity program imple-
ments the provisions of section 301 of
the Immigration Act of 1990, Public
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