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the applicant within 30 days of receipt
of the application by the Service; and
(4) Knowing placement of false infor-
mation on the application may subject
the person supplying that information
to criminal penalties under title 18 of
the United States Code and to civil
penalties under section 274C of the Act.

§240.64 Eligibility—general.

(a) Burden and standard of proof. The
burden of proof is on the applicant to
establish by a preponderance of the evi-
dence that he or she is eligible for sus-
pension of deportation or special rule
cancellation of removal and that dis-
cretion should be exercised to grant re-
lief.

(b) Calculation of continuous physical
presence and certain breaks in presence.
For purposes of calculating continuous
physical presence under this section,
section 309(c)(5)(A) of IIRIRA and sec-
tion 240A(d)(1) of the Act shall not
apply to persons described in §240.61.
For purposes of this subpart H, a single
absence of 90 days or less or absences
which in the aggregate total no more
than 180 days shall be considered brief.

(1) For applications for suspension of
deportation made under former section
244 of the Act, as in effect prior to
April 1, 1997, the burden of proof is on
the applicant to establish that any
breaks in continuous physical presence
were brief, casual, and innocent and did
not meaningfully interrupt the period
of continuous physical presence in the
United States. For purposes of evalu-
ating whether an absence is brief, sin-
gle absences in excess of 90 days, or ab-
sences that total more than 180 days in
the aggregate will be evaluated on a
case-by-case basis. An applicant must
establish that any absence from the
United States was casual and innocent
and did not meaningfully interrupt the
period of continuous physical presence.

(2) For applications for special rule
cancellation of removal made under
section 309(f)(1) of IIRIRA, as amended
by NACARA, the applicant shall be
considered to have failed to maintain
continuous physical presence in the
United States if he or she has departed
from the United States for any period
in excess of 90 days or for any periods
in the aggregate exceeding 180 days.
The applicant must establish that any
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period of absence less than 90 days was
casual and innocent and did not mean-
ingfully interrupt the period of contin-
uous physical presence in the United
States.

(3) For all applications made under
this subpart, a period of continuous
physical presence is terminated when-
ever an alien is removed from the
United States under an order issued
pursuant to any provision of the Act or
the alien has voluntarily departed
under the threat of deportation or
when the departure is made for pur-
poses of committing an unlawful act.

(4) The requirements of continuous
physical presence in the United States
under this subpart shall not apply to
an alien who:

(i) Has served for a minimum period
of 24 months in an active-duty status
in the Armed Forces of the United
States and, if separated from such serv-
ice, was separated under honorable
conditions, and

(ii) At the time of the alien’s enlist-
ment or induction, was in the United
States.

(c) Factors relevant to extreme hard-
ship. Except as described in paragraph
(d) of this section, extreme hardship
shall be determined as set forth in
§240.58.

(d) Rebuttable presumption of extreme
hardship for certain classes of aliens—(1)
Presumption of extreme hardship. An ap-
plicant described in paragraphs (a)(1)
or (a)(2) of §240.61 who has submitted a
completed Form 1-881 or Form EOIR-40
to either the Service or the Immigra-
tion Court, in accordance with §240.63,
shall be presumed to have established
that deportation or removal from the
United States would result in extreme
hardship to the applicant or to his or
her spouse, parent, or child, who is a
citizen of the United States or an alien
lawfully admitted for permanent resi-
dence.

(2) Rebuttal of presumption. A pre-
sumption of extreme hardship as de-
scribed in paragraph (d)(1) of this sec-
tion shall be rebutted if the evidence in
the record establishes that it is more
likely than not that neither the appli-
cant nor a qualified relative would suf-
fer extreme hardship if the applicant
were deported or removed from the
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United States. In making such a deter-
mination, the adjudicator shall con-
sider relevant factors, including those
listed in §240.58.

(3) Burden of proof. In those cases
where a presumption of extreme hard-
ship applies, the burden of proof shall
be on the Service to establish that it is
more likely than not that neither the
applicant nor a qualified relative would
suffer extreme hardship if the appli-
cant were deported or removed from
the United States.

(4) Effect of rebuttal. (i) A determina-
tion that it is more likely than not
that neither the applicant nor a quali-
fied relative would suffer extreme
hardship if the applicant were deported
or removed from the United States
shall be grounds for referral to the Im-
migration Court or dismissal of an ap-
plication submitted initially to the
Service. The applicant is entitled to a
de novo adjudication and will again be
considered to have a presumption of ex-
treme hardship before the Immigration
Court.

(if) If the Immigration Court deter-
mines that extreme hardship will not
result from deportation or removal
from the United States, the application
will be denied.

[64 FR 27876, May 21, 1999; 64 FR 33386, June
23, 1999]

§240.65 Eligibility for suspension of
deportation.

(a) Applicable statutory provisions. To
establish eligibility for suspension of
deportation under this section, the ap-
plicant must be an individual described
in §240.61; must establish that he or she
is eligible under former section 244 of
the Act, as in effect prior to April 1,
1997; must not be subject to any bars to
eligibility in former section 242B(e) of
the Act, as in effect prior to April 1,
1997, or any other provisions of law;
and must not have been convicted of an
aggravated felony or be an alien de-
scribed in former section 241(a)(4)(D) of
the Act, as in effect prior to April 1,
1997 (relating to Nazi persecution and
genocide).

(b) General rule. To establish eligi-
bility for suspension of deportation
under former section 244(a)(1) of the
Act, as in effect prior to April 1, 1997,
an alien must be deportable under any
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law of the United States, except the
provisions specified in paragraph (c) of
this section, and must establish:

(1) The alien has been physically
present in the United States for a con-
tinuous period of not less than 7 years
immediately preceding the date the ap-
plication was filed;

(2) During all of such period the alien
was and is a person of good moral char-
acter; and

(3) The alien’s deportation would, in
the opinion of the Attorney General,
result in extreme hardship to the alien
or to the alien’s spouse, parent, or
child, who is a citizen of the United
States or an alien lawfully admitted
for permanent residence.

(c) Aliens deportable on criminal or cer-
tain other grounds. To establish eligi-
bility for suspension of deportation
under former section 244(a)(2) of the
Act, as in effect prior to April 1, 1997,
an alien who is deportable under
former section 241(a) (2), (3), or (4) of
the Act, as in effect prior to April 1,
1997 (relating to criminal activity, doc-
ument fraud, failure to register, and se-
curity threats), must establish that:

(1) The alien has been physically
present in the United States for a con-
tinuous period of not less than 10 years
immediately following the commission
of an act, or the assumption of a status
constituting a ground for deportation;

(2) The alien has been and is a person
of good moral character during all of
such period; and

(3) The alien’s deportation would, in
the opinion of the Attorney General,
result in exceptional and extremely un-
usual hardship to the alien, or to the
alien’s spouse, parent, or child, who is
a citizen of the United States or an
alien lawfully admitted for permanent
residence.

(d) Battered spouses and children. To
establish eligibility for suspension of
deportation under former section
244(a)(3) of the Act, as in effect prior to
April 1, 1997, an alien must be deport-
able under any law of the United
States, except under former section
241(a)(1)(G) of the Act, as in effect prior
to April 1, 1997 (relating to marriage
fraud), and except under the provisions
specified in paragraph (c) of this sec-
tion, and must establish that:
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