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United States. In making such a deter-
mination, the adjudicator shall con-
sider relevant factors, including those 
listed in § 240.58. 

(3) Burden of proof. In those cases 
where a presumption of extreme hard-
ship applies, the burden of proof shall 
be on the Service to establish that it is 
more likely than not that neither the 
applicant nor a qualified relative would 
suffer extreme hardship if the appli-
cant were deported or removed from 
the United States. 

(4) Effect of rebuttal. (i) A determina-
tion that it is more likely than not 
that neither the applicant nor a quali-
fied relative would suffer extreme 
hardship if the applicant were deported 
or removed from the United States 
shall be grounds for referral to the Im-
migration Court or dismissal of an ap-
plication submitted initially to the 
Service. The applicant is entitled to a 
de novo adjudication and will again be 
considered to have a presumption of ex-
treme hardship before the Immigration 
Court. 

(ii) If the Immigration Court deter-
mines that extreme hardship will not 
result from deportation or removal 
from the United States, the application 
will be denied. 

[64 FR 27876, May 21, 1999; 64 FR 33386, June 
23, 1999] 

§ 240.65 Eligibility for suspension of 
deportation. 

(a) Applicable statutory provisions. To 
establish eligibility for suspension of 
deportation under this section, the ap-
plicant must be an individual described 
in § 240.61; must establish that he or she 
is eligible under former section 244 of 
the Act, as in effect prior to April 1, 
1997; must not be subject to any bars to 
eligibility in former section 242B(e) of 
the Act, as in effect prior to April 1, 
1997, or any other provisions of law; 
and must not have been convicted of an 
aggravated felony or be an alien de-
scribed in former section 241(a)(4)(D) of 
the Act, as in effect prior to April 1, 
1997 (relating to Nazi persecution and 
genocide). 

(b) General rule. To establish eligi-
bility for suspension of deportation 
under former section 244(a)(1) of the 
Act, as in effect prior to April 1, 1997, 
an alien must be deportable under any 

law of the United States, except the 
provisions specified in paragraph (c) of 
this section, and must establish: 

(1) The alien has been physically 
present in the United States for a con-
tinuous period of not less than 7 years 
immediately preceding the date the ap-
plication was filed; 

(2) During all of such period the alien 
was and is a person of good moral char-
acter; and 

(3) The alien’s deportation would, in 
the opinion of the Attorney General, 
result in extreme hardship to the alien 
or to the alien’s spouse, parent, or 
child, who is a citizen of the United 
States or an alien lawfully admitted 
for permanent residence. 

(c) Aliens deportable on criminal or cer-
tain other grounds. To establish eligi-
bility for suspension of deportation 
under former section 244(a)(2) of the 
Act, as in effect prior to April 1, 1997, 
an alien who is deportable under 
former section 241(a) (2), (3), or (4) of 
the Act, as in effect prior to April 1, 
1997 (relating to criminal activity, doc-
ument fraud, failure to register, and se-
curity threats), must establish that: 

(1) The alien has been physically 
present in the United States for a con-
tinuous period of not less than 10 years 
immediately following the commission 
of an act, or the assumption of a status 
constituting a ground for deportation; 

(2) The alien has been and is a person 
of good moral character during all of 
such period; and 

(3) The alien’s deportation would, in 
the opinion of the Attorney General, 
result in exceptional and extremely un-
usual hardship to the alien, or to the 
alien’s spouse, parent, or child, who is 
a citizen of the United States or an 
alien lawfully admitted for permanent 
residence. 

(d) Battered spouses and children. To 
establish eligibility for suspension of 
deportation under former section 
244(a)(3) of the Act, as in effect prior to 
April 1, 1997, an alien must be deport-
able under any law of the United 
States, except under former section 
241(a)(1)(G) of the Act, as in effect prior 
to April 1, 1997 (relating to marriage 
fraud), and except under the provisions 
specified in paragraph (c) of this sec-
tion, and must establish that: 

VerDate Aug<31>2005 10:50 Mar 09, 2007 Jkt 211027 PO 00000 Frm 00468 Fmt 8010 Sfmt 8010 Y:\SGML\211027.XXX 211027cp
ric

e-
se

w
el

l o
n 

P
R

O
D

1P
C

66
 w

ith
 C

F
R



459 

Department of Homeland Security § 240.67 

(1) The alien has been physically 
present in the United States for a con-
tinuous period of not less than 3 years 
immediately preceding the date the ap-
plication was filed; 

(2) The alien has been battered or 
subjected to extreme cruelty in the 
United States by a spouse or parent 
who is a United States citizen or lawful 
permanent resident (or is the parent of 
a child of a United States citizen or 
lawful permanent resident and the 
child has been battered or subjected to 
extreme cruelty in the United States 
by such citizen or permanent resident 
parent); and 

(3) During all of such time in the 
United States the alien was and is a 
person of good moral character; and 

(4) The alien’s deportation would, in 
the opinion of the Attorney General, 
result in extreme hardship to the alien 
or the alien’s parent or child. 

§ 240.66 Eligibility for special rule can-
cellation of removal. 

(a) Applicable statutory provisions. To 
establish eligibility for special rule 
cancellation of removal, the applicant 
must show he or she is eligible under 
section 309(f)(1) of IIRIRA, as amended 
by section 203 of NACARA. The appli-
cant must be described in § 240.61, must 
be inadmissible or deportable, must not 
be subject to any bars to eligibility in 
sections 240(b)(7), 240A(c), or 240B(d) of 
the Act, or any other provisions of law, 
and must not have been convicted of an 
aggravated felony or be an alien de-
scribed in section 241(b)(3)(B)(I) of the 
Act (relating to persecution of others). 

(b) General rule. To establish eligi-
bility for special rule cancellation of 
removal under section 309(f)(1)(A) of 
IIRIRA, as amended by section 203 of 
NACARA, the alien must establish 
that: 

(1) The alien is not inadmissible 
under section 212(a)(2) or (3) or deport-
able under section 237(a)(2), (3) or (4) of 
the Act (relating to criminal activity, 
document fraud, failure to register, and 
security threats); 

(2) The alien has been physically 
present in the United States for a con-
tinuous period of 7 years immediately 
preceding the date the application was 
filed; 

(3) The alien has been a person of 
good moral character during the re-
quired period of continuous physical 
presence; and 

(4) The alien’s removal from the 
United States would result in extreme 
hardship to the alien, or to the alien’s 
spouse, parent or child who is a United 
States citizen or an alien lawfully ad-
mitted for permanent residence. 

(c) Aliens inadmissible or deportable on 
criminal or certain other grounds. To es-
tablish eligibility for special rule can-
cellation of removal under section 
309(f)(1)(B) of IIRIRA, as amended by 
section 203 of NACARA, the alien must 
be described in § 240.61 and establish 
that: 

(1) The alien is inadmissible under 
section 212(a)(2) of the Act (relating to 
criminal activity), or deportable under 
paragraphs (a)(2) (other than section 
237(a)(2)(A)(iii), relating to aggravated 
felony convictions), or (a)(3) of section 
237 of the Act (relating to criminal ac-
tivity, document fraud, and failure to 
register); 

(2) The alien has been physically 
present in the United States for a con-
tinuous period of not less than 10 years 
immediately following the commission 
of an act, or the assumption of a status 
constituting a ground for removal; 

(3) The alien has been a person of 
good moral character during the re-
quired period of continuous physical 
presence; and 

(4) The alien’s removal from the 
United States would result in excep-
tional and extremely unusual hardship 
to the alien or to the alien’s spouse, 
parent, or child, who is a United States 
citizen or an alien lawfully admitted 
for permanent residence. 

§ 240.67 Procedure for interview be-
fore an asylum officer. 

(a) Fingerprinting requirements. The 
Service will notify each applicant 14 
years of age or older to appear for an 
interview only after the applicant has 
complied with fingerprinting require-
ments pursuant to § 103.2(e) of this sub-
chapter, and the Service has received a 
definitive response from the FBI that a 
full criminal background check has 
been completed. A definitive response 
that a full criminal background check 
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