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709, case files involved in the adminis-
trative process of the Commission are
not available to the public.

(e) Each executed statistical report-
ing form required under part 1602 of
this chapter, such as Employer Infor-
mation Report EEO-1, etc., relating to
a particular employer is exempt from
disclosure to the public prior to the in-
stitution of a proceeding under title
VIl involving information from such
form.

(f) Section 107 of the Americans with
Disabilities Act of 1990 (42 U.S.C. 12117)
explicitly adopts the powers, remedies,
and procedures set forth in sections 706
and 709 of title VII. Accordingly, the
prohibitions on disclosure contained in
sections 706 and 709 of title VII as out-
lined in paragraphs (b), (c), (d), and (e)
of this section, apply with equal force
to requests for information related to
charges and executed statistical re-
porting forms filed with the Commis-
sion under the Americans with Disabil-
ities Act.

(9) Requests for information relating
to open case files covering alleged vio-
lations of the Equal Pay Act (29 U.S.C.
206(b)) or the Age Discrimination in
Employment Act of 1967 (29 U.S.C. 621
et seq. ) will ordinarily be denied under
the seventh exemption of the Freedom
of Information Act as investigatory
records compiled for law enforcement
purposes.

(h) The medical, financial, and per-
sonnel files of employees of the Com-
mission are exempt from disclosure to
the public.

[40 FR 8171, Feb. 26, 1975, as amended at 45
FR 40605, June 16, 1980; 56 FR 29579, June 28,
1991]

§1610.18 Information to be disclosed.

The Commission will provide the fol-
lowing information to the public:

(a) The Commission will make avail-
able for inspection and copying certain
tabulations of aggregate industry,
area, and other statistics derived from
the Commission’s reporting programs
authorized by section 709(c) of title VII,
provide that such tabulations: Were
previously compiled by the Commis-
sion and are available in documentary
form; comprise an aggregation of data
from not less than three responding en-
tities; and, do not reveal the identity
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of an individual or dominant entity in
a particular industry or area;

(b) All blank forms used by the Com-
mission;

(c) Subject to the restrictions and
procedures set forth in §1610.19, all
signed contracts, final bids on all
signed contracts, and agreements be-
tween the Commission and State or
local agencies charged with the admin-
istration of State or local fair employ-
ment practices laws;

(d) AIll final reports that do not con-
tain statutorily confidential material
in a recognizable form;

(e) AIll agency correspondence to
members of the public, Members of
Congress, or other persons not govern-
ment employees or special government
employees, except those containing in-
formation that would produce an inva-
sion of privacy if made public;

(f) All administrative staff manuals
and instructions to staff that affect
members of the public unless the mate-
rials are promptly published and copies
offered for sale; and

(9) All final votes of each Commis-
sioner, for every Commission meeting,
except for votes pertaining to filing
suit against respondents until such
litigation is commenced.

[56 FR 29579, June 28, 1991, as amended at 63
FR 1342, Jan. 9, 1998]

§1610.19 Predisclosure notification
procedures for confidential com-
mercial information.

(@) In general. Commercial informa-
tion provided to the Commission shall
not be disclosed except in accordance
with this section. For the purposes of
this section, the following definitions
apply:

(1) Confidential commercial information
refers to records provided by a sub-
mitter containing information that is
arguably exempt from disclosure under
5 U.S.C. 552(b)(4), because disclosure
could reasonably be expected to cause
substantial competitive harm.

(2) Submitter refers to any person or
entity who provides confidential com-
mercial information to the govern-
ment. The term includes, but is not
limited to, corporations, State govern-
ments, and foreign governments.

(b) Notice to submitter. Except as pro-
vided in paragraph (g) of this section,
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the Commission shall provide a sub-
mitter with explicit notice of a FOIA
request for confidential commercial
records whenever:

(1) The Commission reasonably be-
lieves that disclosure could cause sub-
stantial competitive harm to the sub-
mitter;

(2) The information was submitted
prior to January 1, 1988, the records are
less than 10 years old, and the sub-
mitter designated them as commer-
cially sensitive; or

(3) The information was submitted
after January 1, 1988, and the submitter
previously, in good faith, designated
the records as confidential commercial
information. Such designations shall:

(i) Whenever possible, include a
statement or certification from an offi-
cer or authorized representative of the
company that the information is in
fact confidential commercial informa-
tion and has not been disclosed to the
public; and

(ii) Expire ten years from the date of
submission unless otherwise justified.

(c) Notice to requester. When notice is
given to a submitter under this sec-
tion, the requester shall be notified
that notice and opportunity to com-
ment are being provided to the sub-
mitter.

(d) Opportunity of submitter to object.
When notification is made pursuant to
paragraph (b) of this section, the Com-
mission shall afford the submitter a
minimum of five working days to pro-
vide it with a detailed statement of ob-
jections to disclosure. Such statement
shall provide precise identification of
the exempted information, and the
basis for claiming it as a trade secret
or as confidential information pursu-
ant to 5 U.S.C. 552(b)(4), the disclosure
of which is likely to cause substantial
harm to the submitter’s competitive
position.

(e) Notice of intent to disclose. (1) The
Commission shall consider carefully
the objections of a submitter provided
pursuant to paragraph (d) of this sec-
tion. When the Commission decides to
disclose information despite such ob-
jections, it shall provide the submitter
with a written statement briefly ex-
plaining why the objections were not
sustained. Such statement shall be pro-
vided a minimum of three working
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days prior to the specified disclosure
date, in order that the submitter may
seek a court injunction to prevent re-
lease of the records if it so chooses.

(2) When a submitter is notified pur-
suant to paragraph (e)(1) of this sec-
tion, notice of the Commission’s final
disclosure determination and proposed
release date shall also be provided to
the requester.

(f) Notice of lawsuit. Whenever a re-
quester brings suit seeking to compel
disclosure of confidential commercial
information, the Commission shall
promptly notify the submitter of the
legal action.

(g) Exceptions to the notice require-
ment. The notice requirements of this
section shall not apply if:

(1) The Commission determines that
the information shall not be disclosed;

(2) The information is published or
otherwise officially available to the
public;

(3) Disclosure of the information is
required by law (other than 5 U.S.C.
552).

[56 FR 29579, June 28, 1991]

§1610.20 Deletion of exempted mat-
ters.

Where requested records contain
matters which are exempted under 5
U.S.C. 552(b) but which matters are
reasonably segregable from the re-
mainder of the records, they shall be
disclosed by the Commission with dele-
tions. To each such record the Commis-
sion shall attach a written justifica-
tion for making deletions. A single
such justification shall suffice for dele-
tions made in a group of similar or re-
lated records.

[40 FR 8171, Feb. 26, 1975. Redesignated at 56
FR 29579, June 28, 1991]

§1610.21 Annual report.

The Legal Counsel shall, on or before
February 1, 1998, and annually there-
after, submit a Freedom of Information
Act report covering the preceding fis-
cal year to the Attorney General of the
United States. The report shall include
those matters required by 5 U.S.C.
552(e), and shall be made available elec-
tronically.

[63 FR 1342, Jan. 9, 1998]
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