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investigative file, for documents,
records, comparative data, statistics,
affidavits, or the attendance of wit-
ness(es), the administrative judge
shall, in appropriate circumstances:

(i) Draw an adverse inference that
the requested information, or the testi-
mony of the requested witness, would
have reflected unfavorably on the
party refusing to provide the requested
information;

(ii) Consider the matters to which
the requested information or testi-
mony pertains to be established in
favor of the opposing party;

(iii) Exclude other evidence offered
by the party failing to produce the re-
quested information or witness;

(iv) Issue a decision fully or partially
in favor of the opposing party; or

(v) Take such other actions as appro-
priate.

(g) Decisions without hearing. (1) If a
party believes that some or all mate-
rial facts are not in genuine dispute
and there is no genuine issue as to
credibility, the party may, at least 15
days prior to the date of the hearing or
at such earlier time as required by the
administrative judge, file a statement
with the administrative judge prior to
the hearing setting forth the fact or
facts and referring to the parts of the
record relied on to support the state-
ment. The statement must dem-
onstrate that there is no genuine issue
as to any such material fact. The party
shall serve the statement on the oppos-
ing party.

(2) The opposing party may file an
opposition within 15 days of receipt of
the statement in paragraph (d)(1) of
this section. The opposition may refer
to the record in the case to rebut the
statement that a fact is not in dispute
or may file an affidavit stating that
the party cannot, for reasons stated,
present facts to oppose the request.
After considering the submissions, the
administrative judge may order that
discovery be permitted on the fact or
facts involved, limit the hearing to the
issues remaining in dispute, issue a de-
cision without a hearing or make such
other ruling as is appropriate.

(3) If the administrative judge deter-
mines upon his or her own initiative
that some or all facts are not in gen-
uine dispute, he or she may, after giv-
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ing notice to the parties and providing
them an opportunity to respond in
writing within 15 calendar days, issue
an order limiting the scope of the hear-
ing or issue a decision without holding
a hearing.

(h) Record of hearing. The hearing
shall be recorded and the agency shall
arrange and pay for verbatim tran-
scripts. All documents submitted to,
and accepted by, the administrative
judge at the hearing shall be made part
of the record of the hearing. If the
agency submits a document that is ac-
cepted, it shall furnish a copy of the
document to the complainant. If the
complainant submits a document that
is accepted, the administrative judge
shall make the document available to
the agency representative for reproduc-
tion.

(i) Decisions by administrative judges.
Unless the administrative judge makes
a written determination that good
cause exists for extending the time for
issuing a decision, an administrative
judge shall issue a decision on the com-
plaint, and shall order appropriate
remedies and relief where discrimina-
tion is found, within 180 days of receipt
by the administrative judge of the
complaint file from the agency. The
administrative judge shall send copies
of the hearing record, including the
transcript, and the decision to the par-
ties. If an agency does not issue a final
order within 40 days of receipt of the
administrative judge’s decision in ac-
cordance with 1614.110, then the deci-
sion of the administrative judge shall
become the final action of the agency.

[57 FR 12646, Apr. 10, 1992, as amended at 64
FR 37657, July 12, 1999]

§1614.110 Final action by agencies.

(a) Final action by an agency following
a decision by an administrative judge.
When an administrative judge has
issued a decision under §1614.109(b), (9)
or (i), the agency shall take final ac-
tion on the complaint by issuing a final
order within 40 days of receipt of the
hearing file and the administrative
judge’s decision. The final order shall
notify the complainant whether or not
the agency will fully implement the de-
cision of the administrative judge and
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shall contain notice of the complain-
ant’s right to appeal to the Equal Em-
ployment Opportunity Commission,
the right to file a civil action in federal
district court, the name of the proper
defendant in any such lawsuit and the
applicable time limits for appeals and
lawsuits. If the final order does not
fully implement the decision of the ad-
ministrative judge, then the agency
shall simultaneously file an appeal in
accordance with §1614.403 and append a
copy of the appeal to the final order. A
copy of EEOC Form 573 shall be at-
tached to the final order.

(b) Final action by an agency in all
other circumstances. When an agency
dismisses an entire complaint under
§1614.107, receives a request for an im-
mediate final decision or does not re-
ceive a reply to the notice issued under
§1614.108(f), the agency shall take final
action by issuing a final decision. The
final decision shall consist of findings
by the agency on the merits of each
issue in the complaint, or, as appro-
priate, the rationale for dismissing any
claims in the complaint and, when dis-
crimination is found, appropriate rem-
edies and relief in accordance with sub-
part E of this part. The agency shall
issue the final decision within 60 days
of receiving notification that a com-
plainant has requested an immediate
decision from the agency, or within 60
days of the end of the 30-day period for
the complainant to request a hearing
or an immediate final decision where
the complainant has not requested ei-
ther a hearing or a decision. The final
action shall contain notice of the right
to appeal the final action to the Equal
Employment Opportunity Commission,
the right to file a civil action in federal
district court, the name of the proper
defendant in any such lawsuit and the
applicable time limits for appeals and
lawsuits. A copy of EEOC Form 573
shall be attached to the final action.

[64 FR 37657, July 12, 1999]

Subpart B—Provisions Applicable
to Particular Compilaints

§1614.201 Age Discrimination in Em-
ployment Act.

(a) As an alternative to filing a com-
plaint under this part, an aggrieved in-
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dividual may file a civil action in a
United States district court under the
ADEA against the head of an alleged
discriminating agency after giving the
Commission not less than 30 days’ no-
tice of the intent to file such an action.
Such notice must be filed in writing
with EEOC, at P.O. Box 19848, Wash-
ington, DC 20036, or by personal deliv-
ery or facsimile within 180 days of the
occurrence of the alleged unlawful
practice.

(b) The Commission may exempt a
position from the provisions of the
ADEA if the Commission establishes a
maximum age requirement for the po-
sition on the basis of a determination
that age is a bona fide occupational
qualification necessary to the perform-
ance of the duties of the position.

(¢) When an individual has filed an
administrative complaint alleging age
discrimination that is not a mixed
case, administrative remedies will be
considered to be exhausted for purposes
of filing a civil action:

(1) 180 days after the filing of an indi-
vidual complaint if the agency has not
taken final action and the individual
has not filed an appeal or 180 days after
the filing of a class complaint if the
agency has not issued a final decision;

(2) After final action on an individual
or class complaint if the individual has
not filed an appeal; or

(3) After the issuance of a final deci-
sion by the Commission on an appeal
or 180 days after the filing of an appeal
if the Commission has not issued a
final decision.

[57 FR 12646, Apr. 10, 1992, as amended at 64
FR 37658, July 12, 1999]

§1614.202 Equal Pay Act.

(@) In its enforcement of the Equal
Pay Act, the Commission has the au-
thority to investigate an agency’s em-
ployment practices on its own initia-
tive at any time in order to determine
compliance with the provisions of the
Act. The Commission will provide no-
tice to the agency that it will be initi-
ating an investigation.

(b) Complaints alleging violations of
the Equal Pay Act shall be processed
under this part.
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