§1620.9

within the meaning of the EPA. The
common law test based upon the power
to control the manner of performance
is not applicable to the determination
of whether an employment relationship
subject to the EPA exists. An ‘“‘em-
ployer,” as defined in section 3(d) of
the FLSA, means ‘“‘any person acting
directly or indirectly in the interest of
an employer in relation to an em-
ployee” and includes a ‘‘public agen-
cy,” as defined in section 3(x). An
“employee,” as defined in section 3(e)
of the FLSA, “means any individual
employed by an employer.” “Employ,”
as used in the EPA, is defined in sec-
tion 3(g) of the FLSA to include ‘“‘to
suffer or permit to work.”” Two or more
employers may be both jointly or sev-
erally responsible for compliance with
the statutory requirements applicable
to employment of a particular em-
ployee.

§1620.9 Meaning of “establishment.”

(a) Although not expressly defined in
the FLSA, the term ‘“‘establishment”
had acquired a well settled meaning by
the time of enactment of the Equal
Pay Act. It refers to a distinct physical
place of business rather than to an en-
tire business or ‘‘enterprise’” which
may include several separate places of
business. Accordingly, each physically
separate place of business is ordinarily
considered a separate establishment.

(b) In unusual circumstances, two or
more portions of a business enterprise,
even though located in a single phys-
ical place of business, may constitute
more than one establishment. For ex-
ample, the facts might reveal that
these portions of the enterprise are
physically segregated, engaged in func-
tionally separate operations, and have
separate employees and maintain sepa-
rate records. Conversely, unusual cir-
cumstances may call for two or more
distinct physical portions of a business
enterprise being treated as a single es-
tablishment. For example, a central
administrative unit may hire all em-
ployees, set wages, and assign the loca-
tion of employment; employees may
frequently interchange work locations;
and daily duties may be virtually iden-
tical and performed under similar
working conditions. Barring unusual
circumstances, however, the term ‘‘es-
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tablishment” will be applied as de-
scribed in paragraph (a) of this section.

§1620.10 Meaning of “wages.”

Under the EPA, the term ‘‘wages”
generally includes all payments made
to [or on behalf of] an employee as re-
muneration for employment. The term
includes all forms of compensation ir-
respective of the time of payment,
whether paid periodically or deferred
until a later date, and whether called
wages, salary, profit sharing, expense
account, monthly minimum, bonus,
uniform cleaning allowance, hotel ac-
commodations, use of company car,
gasoline allowance, or some other
name. Fringe benefits are deemed to be
remuneration for employment.
‘“Wages’” as used in the EPA (the pur-
pose of which is to assure men and
women equal remuneration for equal
work) will therefore include payments
which may not be counted under sec-
tion 3(m) of the FLSA toward the min-
imum wage (the purpose of which is to
assure employees a minimum amount
of remuneration unconditionally avail-
able in cash or in board, lodging or
other facilities). Similarly, the provi-
sions of section 7(e) of the FLSA under
which some payments may be excluded
in computing an employee’s ‘‘regular
rate’” of pay for purposes of section 7
do not authorize the exclusion of any
such remuneration from the ‘“‘wages”
of an employee in applying the EPA.
Thus, vacation and holiday pay, and
premium payments for work on Satur-
days, Sundays, holidays, regular days
of rest or other days or hours in excess
or outside of the employee’s regular
days or hours of work are deemed re-
muneration for employment and there-
fore wage payments that must be con-
sidered in applying the EPA, even
though not a part of the employee’s
“regular rate.”

§1620.11 Fringe benefits.

(@) ““Fringe benefits’” includes, e.g.,
such terms as medical, hospital, acci-
dent, life insurance and retirement
benefits; profit sharing and bonus
plans; leave; and other such concepts.

(b) 1t is unlawful for an employer to
discriminate between men and women
performing equal work with regard to
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fringe benefits. Differences in the ap-
plication of fringe benefit plans which
are based upon sex-based actuarial
studies cannot be justified as based on
““‘any other factor other than sex.”’

() Where an employer conditions
benefits available to employees and
their spouses and families on whether
the employee is the ‘“*head of the house-
hold’’ or “‘principal wage earner’ in the
family unit, the overall implementa-
tion of the plan will be closely scruti-
nized.

(d) It is unlawful for an employer to
make available benefits for the spouses
or families of employees of one gender
where the same benefits are not made
available for the spouses or families of
opposite gender employees.

(e) It shall not be a defense under the
EPA to a charge of sex discrimination
in benefits that the cost of such bene-
fits is greater with respect to one sex
than the other.

() 1t is unlawful for an employer to
have a pension or retirement plan
which, with respect to benefits, estab-
lishes different optional or compulsory
retirement ages based on sex or which
otherwise differentiates in benefits on
the basis of sex.

[51 FR 29816, Aug. 20, 1986; 51 FR 32636, Sept.
15, 1986]

§1620.12 Wage “rate.”

(a) The term wage ‘“‘rate,”” as used in
the EPA, refers to the standard or
measure by which an employee’s wage
is determined and is considered to en-
compass all rates of wages whether cal-
culated on a time, commission, piece,
job incentive, profit sharing, bonus, or
other basis. The term includes the rate
at which overtime compensation or
other special remuneration is paid as
well as the rate at which straight time
compensation for ordinary work is
paid. It further includes the rate at
which a draw, advance, or guarantee is
paid against a commission settlement.

(b) Where a higher wage rate is paid
to one gender than the other for the
performance of equal work, the higher
rate serves as a wage standard. When a
violation of the Act is established, the
higher rate paid for equal work is the
standard to which the lower rate must
be raised to remedy a violation of the
Act.

§1620.13

§1620.13 “Equal Work”—What it

means.

(a) In general. The EPA prohibits dis-
crimination by employers on the basis
of sex in the wages paid for ‘‘equal
work on jobs the performance of which
requires equal skill, effort and respon-
sibility and which are performed under
similar working conditions * * *.”” The
word ‘“‘requires’’ does not connote that
an employer must formally assign the
equal work to the employee; the EPA
applies if the employer knowingly al-
lows the employee to perform the equal
work. The equal work standard does
not require that compared jobs be iden-
tical, only that they be substantially
equal.

(b) ‘“*“Male jobs’ and ‘‘female jobs.”” (1)
Wage classification systems which des-
ignate certain jobs as ‘“‘male jobs’ and
other jobs as ‘‘female jobs’ frequently
specify markedly lower rates for the
““females jobs.”” Such practices indicate
a pay practice of discrimination based
on sex. It should also be noted that it
is an unlawful employment practice
under title VII of the Civil Rights Act
of 1964 to classify a job as ‘“male” or
“female’” unless sex is a bona fide occu-
pational qualification for the job.

(2) The EPA prohibits discrimination
on the basis of sex in the payment of
wages to employees for work on jobs
which are equal under the standards
which the Act provides. For example,
where an employee of one sex is hired
or assigned to a particular job to re-
place an employee of the opposite sex
but receives a lower rate of pay than
the person replaced, a prima facie vio-
lation of the EPA exists. When a prima
facie violation of the EPA exists, it is
incumbent on the employer to show
that the wage differential is justified
under one or more of the Act’s four af-
firmative defenses.

(3) The EPA applies when all employ-
ees of one sex are removed from a par-
ticular job (by transfer or discharge) so
as to retain employees of only one sex
in a job previously performed inter-
changeably or concurrently by employ-
ees of both sexes. If a prohibited sex-
based wage differential had been estab-
lished or maintained in violation of the
EPA when the job was being performed
by employees of both sexes, the em-
ployer’s obligation to pay the higher
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