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(2) 1 or more private nonprofit guar-
antee agencies in a State if, during a
fiscal year—

(i) The State does not have a guar-
anty agency program;

(ii) The Secretary consults the chief
executive officer of the State and finds
it unlikely that the State will have a
program for that year; and

(iii) Bach private nonprofit guaranty
agency—

(A) Agrees to establish at least 1 of-
fice in the State with sufficient staff to
handle written and telephone inquiries
from students, eligible lenders, and
other persons in the State;

(B) Agrees to encourage maximum
commercial lender participation within
the State and to conduct periodic visits
to at least the major lenders within the
State;

(C) Agrees that the benefit of its loan
guarantees will not be denied to stu-
dents because of their choice of schools
or lack of need; and

(D) Certifies that it is not an institu-
tion of higher education and that it
does not have any substantial affili-
ation with an institution of higher edu-
cation.

(b) A guaranty agency shall apply to
the Secretary in order to receive an
initial advance.

(c)(1) An advance may be made to a
new guaranty agency for each of five
consecutive calendar years. A new
agency is an agency that entered into a
basic agreement on or after October 12,
1976, or that was not actively carrying
on a loan guarantee program on or be-
fore October 12, 1976.

(2)(1) A guaranty agency may request
that the initial advance be made on a
specified date. The Secretary pays sub-
sequent advances on the same day that
the initial advance was made for each
of the four succeeding calendar years.

(ii) An additional advance may be
made to a private nonprofit guaranty
agency only if the agency continues to
qualify under paragraph (a) of this sec-
tion.

(d) The Secretary makes an advance
to a guaranty agency—

(1) On terms and conditions specified
in an agreement between the Secretary
and the guaranty agency;
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(2) To ensure that the agency will
fulfill its lender-of-last resort obliga-
tion; and

(3) To meet the agency’s immediate
cash needs and to ensure the uninter-
rupted payment of claims when the
Secretary has terminated the agency’s
agreement and assumed its functions.

(e) In the case of a private nonprofit
guaranty agency, the repayment of ad-
vances is determined separately for
each State for which the agency has re-
ceived in advance under this section, in
accordance with section 422(c)(4) of the
Act.

(f) A guaranty agency shall return
advances provided under this section in
accordance with the provisions of sec-
tion 422 of the Act.

(Authority: 20 U.S.C. 1072, 1082)

[67 FR 60323, Dec. 18, 1992, as amended at 64
FR 18980, Apr. 16, 1999]

§682.404 Federal reinsurance agree-
ment.

(a) General. (1) The Secretary may
enter into a reinsurance agreement
with a guaranty agency that has a
basic program agreement. Except as
provided in paragraph (b) of this sec-
tion, under a reinsurance agreement,
the Secretary reimburses the guaranty
agency for—

(i) 95 percent of its losses on default
claim payments to lenders on loans for
which the first disbursement is made
on or after October 1, 1998;

(ii) 98 percent of its losses on default
claim payments to lenders for loans for
which the first disbursement is made
on or after October 1, 1993, and before
October 1, 1998; or

(iii) 100 percent of its losses on de-
fault claim payments to lenders—

(A) For loans for which the first dis-
bursement is made prior to October 1,
1993;

(B) For loans made under an ap-
proved lender-of-last-resort program;

(C) For loans transferred under a
plan approved by the Secretary from
an insolvent guaranty agency or a
guaranty agency that withdraws its
participation in the FFEL Program;

(D) For loans that meet the defini-
tion of exempt claims in paragraph
(a)(2)(iii) of this section;

(E) For a guaranty agency that en-
tered into a basic program agreement
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under section 428(b) of the Act after
September 30, 1976, or was not actively
carrying on a loan guarantee program
covered by a basic program agreement
on October 1, 1976 for five consecutive
fiscal years beginning with the first
year of its operation.

(2) For purposes of this section—

(i) Losses means the amount of un-
paid principal and accrued interest the
agency paid on a default claim filed by
a lender on a reinsured loan, minus
payments made by or on behalf of the
borrower after default but before the
Secretary reimburses the agency;

(i1) Default aversion assistance means
the activities of a guaranty agency
that are designed to prevent a default
by a borrower who is at least 60 days
delinquent and that are directly re-
lated to providing collection assistance
to the lender.

(iii) Exempt claims means claims with
respect to loans for which it is deter-
mined that the borrower (or student on
whose behalf a parent has borrowed),
without the lender’s or the institu-
tion’s knowledge at the time the loan
was made, provided false or erroneous
information or took actions that
caused the borrower or the student to
be ineligible for all of a portion of the
loan or for interest benefits on the
loan.

(3) A guaranty agency’s loss on a loan
that was outstanding when a reinsur-
ance agreement was executed is cov-
ered by the reinsurance agreement
only if the default on the loan occurs
after the effective date of the agree-
ment.

(4) If a lender has requested default
aversion assistance as described in
paragraph (a)(2)(ii) of this section, the
agency must, upon request of the
school at which the borrower received
the loan, notify the school of the lend-
er’s request. The guaranty agency may
not charge the school or the school’s
agent for providing this notification
and must accept a blanket request
from the school to be notified whenever
any of the school’s current or former
students are the subject of a default
aversion assistance request. The agen-
cy must notify schools annually of the
option to make this blanket request.

(b) Reduction in reinsurance rate. (1) If
the total of reinsurance claims paid by
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the Secretary to a guaranty agency
during any fiscal year reaches 5 per-
cent of the amount of loans in repay-
ment at the end of the preceding fiscal
year, the Secretary’s reinsurance pay-
ment on a default claim subsequently
paid by the guaranty agency during
that fiscal year equals—

(i) 90 percent of its losses on default
claim payments to lenders on loans for
which the first disbursement is made
before October 1, 1993 or transferred
under a plan approved by the Secretary
from an insolvent guaranty agency or a
guaranty agency that withdraws its
participation in the FFEL Program;

(ii) 88 percent of its losses on default
claim payments to lenders on loans for
which the first disbursement is made
on or after October 1, 1993, and before
October 1, 1998; or

(iii) 85 percent of its losses on default
claim payments to lenders on loans for
which the first disbursement is made
on or after October 1, 1998.

(2) If the total of reinsurance claims
paid by the Secretary to a guaranty
agency during any fiscal year reaches 9
percent of the amount of loans in re-
payment at the end of the preceding
fiscal year, the Secretary’s reinsurance
payment on a default claim subse-
quently paid by the guaranty agency
during that fiscal year equals—

(i) 80 percent of its losses on default
claim payments to lenders on loans for
which the first disbursement is made
before October 1, 1993 or transferred
under a plan approved by the Secretary
from an insolvent guaranty agency or a
guaranty agency that withdraws its
participation in the FFEL Program;

(ii) 78 percent of its losses on default
claim payments to lenders on loans for
which the first disbursement is made
on or after October 1, 1993, and before
October 1, 1998; or

(iii) 75 percent of its losses on default
claim payments to lenders on loans for
which the first disbursement is made
on or after October 1, 1998.

(3) For purposes of this section, the
total of reinsurance claims paid by the
Secretary to a guaranty agency during
any fiscal year does mnot include
amounts paid on claims by the guar-
anty agency—

(i) On loans considered in default
under §682.412(e);
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(ii) Under a policy established by the
agency that is consistent with
§682.509(a)(1); or

(iii) That were filed by lenders at the
direction of the Secretary;

(iv) On loans made under a guaranty
agency’s approved lender-of-last-resort
program.

(4) For purposes of this section,
amount of loans in repayment means—

(i) The sum of—

(A) The original principal amount of
all loans guaranteed by the agency;
and

(B) The original principal amount of
any loans on which the guarantee was
transferred to the agency from another
agency;

(ii) Minus the original principal
amount of all loans on which—

(A) The loan guarantee was canceled;

(B) The loan guarantee was trans-
ferred to another agency;

(C) The borrower has not yet reached
the repayment period;

(D) Payment in full has been made by
the borrower;

(E) The borrower was in deferment
status at the time repayment was
scheduled to begin and remains in
deferment status;

(F) Reinsurance coverage has been
lost and cannot be regained; and

(G) The agency paid claims, exclud-
ing the amount of those claims—

(1) Paid under §682.412(e);

(2) Paid under a policy established by
the agency that is consistent with
§682.509(a)(1); or

(3) Paid at the direction of the Sec-
retary.

(c) Submission of reinsurance rate base
data. The guaranty agency shall sub-
mit to the Secretary the quarterly re-
port required by the Secretary for the
previous quarter ending September 30
containing complete and accurate data
in order for the Secretary to calculate
the amount of loans in repayment at
the end of the preceding fiscal year.
The Secretary does not pay a reinsur-
ance claim to the guaranty agency
after the date the guarterly report is
due until the quaranty agency submits
a complete and accurate report.

(d) Reinsurance fee. (1) Except for
loans made under §682.209(e), (f) and
(h), and all loans guaranteed on or
after October 1, 1993, a guaranty agen-
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cy shall pay to the Secretary during
each fiscal year in quarterly install-
ments a reinsurance fee equal to—

(i) 0.25 percent of the total principal
amount of the Stafford, SLS, and
PLUS loans on which guarantees were
issued by that agency during that fis-
cal year; or

(ii) 0.5 percent of the total principal
amount of the Stafford, SLS, and
PLUS loans on which guarantees were
issued by that agency during that fis-
cal year if the agency’s reinsurance
claims paid reach the amount de-
scribed in paragraph (b)(1) of this sec-
tion at any time during that fiscal
year.

(2) The agency that is the original
guarantor of a loan shall pay the rein-
surance fee to the Secretary even if the
guaranty agency transfers its guar-
antee obligation on the loan to another
guaranty agency.

(3) The guaranty agency shall pay
the reinsurance fee required by para-
graph (d)(1) of this section due the Sec-
retary for each calendar quarter ending
March 31, June 30, September 30, and
December 31, within 90 days after the
end of the applicable quarter or within
30 days after receiving written notice
from the Secretary that the fees are
due, whichever is earlier.

(e) Initiation or extension of agree-
ments. In deciding whether to enter
into or extend a reinsurance agree-
ment, or, if an agreement has been ter-
minated, whether to enter into a new
agreement, the Secretary considers the
adequacy of—

(1) Efforts by the guaranty agency
and the lenders to which it provides
guarantees to collect outstanding loans
as required by §682.410(b) (6) or (7), and
§682.411;

(2) Efforts by the guaranty agency to
make FFEL loans available to all eligi-
ble borrowers; and

(3) Other relevant aspects of the
guaranty agency’s program operations.

(f) Application of borrower payments. A
payment made to a guaranty agency by
a borrower on a defaulted loan must be
applied first to the collection costs in-
curred to collect that amount and then
to other incidental charges, such as
late charges, then to accrued interest
and then to principal.
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(g) Share of borrower payments re-
turned to the Secretary. (1) After an
agency pays a default claim to a holder
using assets of the Federal Fund, the
agency must pay to the Secretary the
portion of payments received on those
defaulted loans remaining after—

(i) The agency deposits into the Fed-
eral Fund the amount of those pay-
ments equal to the applicable com-
plement of the reinsurance percentage
that was in effect at the time the claim
was paid; and

(i1) The agency has deducted an
amount equal to—

(A) 30 percent of borrower payments
received before October 1, 1993;

(B) 27 percent of borrower payments
received on or after October 1, 1993, and
before October 1, 1998;

(C) 24 percent of borrower payments
received on or after October 1, 1998, and
before October 1, 2003; and

(D) 23 percent of borrower payments
received on or after October 1, 2003.

(2) Unless the Secretary approves
otherwise, the guaranty agency must
pay to the Secretary the Secretary’s
share of borrower payments within 45
days of its receipt of the payments.

(h) Nondiscrimination. (1) A guaranty
agency may not engage in any pattern
or practice that results in a denial of a
borrower’s access to FFEL loans be-
cause of the borrower’s race, sex, color,
religion, national origin, age, handi-
capped status, income, attendance at a
particular participating school within
any State served by the guaranty agen-
cy, length of the borrower’s edu-
cational program, or the borrower’s
academic year in school.

(2) For purposes of this section a
guaranty agency is deemed to be serv-
ing a State if it guarantees a loan that
is—

(i) Made by a lender located in a
State not served by the agency;

(ii) Made to a borrower who is a resi-
dent of a State not served by the agen-
cy; and

(iii) Made for attendance at a school
located in the State.

(1) Account maintenance fee. A guar-
anty agency is paid an account mainte-
nance fee based on the original prin-
cipal amount of outstanding FFEL
Program loans insured by the agency.
For fiscal years 1999 and 2000, the fee is
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0.12 percent of the original principal
amount of outstanding loans. After fis-
cal year 2000, the fee is 0.10 percent of
the original principal amount of out-
standing loans.

(j) Loan processing and issuance fee. A
guaranty agency is paid a loan proc-
essing and issuance fee based on the
principal amount of FFEL Program
loans originated during a fiscal year
that are insured by the agency. The fee
is paid quarterly. No payment is made
for loans for which the disbursement
checks have not been cashed or for
which electronic funds transfers have
not been completed. For fiscal years
1999 through 2003, the fee is 0.65 percent
of the principal amount of loans origi-
nated. Beginning October 1, 2003, the
fee is 0.40 percent.

(k) Default aversion fee—(1) General. If
a guaranty agency performs default
aversion activities on a delinquent loan
in response to a lender’s request for de-
fault aversion assistance on that loan,
the agency receives a default aversion
fee. The fee may not be paid more than
once on any loan. The lender’s request
for assistance must be submitted to the
guaranty agency no earlier than the
60th day and no later than the 120th
day of the borrower’s delinquency. A
guaranty agency may not restrict a
lender’s choice of the date during this
period on which the lender submits a
request for default aversion assistance.

(2) Amount of fees transferred. No more
frequently than monthly, a guaranty
agency may transfer default aversion
fees from the Federal Fund to its Oper-
ating Fund. The amount of the fees
that may be transferred is equal to—

(i) One percent of the unpaid prin-
cipal and accrued interest owed on
loans that were submitted by lenders
to the agency for default aversion as-
sistance; minus

(ii) One percent of the unpaid prin-
cipal and accrued interest owed by bor-
rowers on default claims that—

(A) Were paid by the agency for the
same time period for which the agency
transferred default aversion fees from
its Federal Fund; and

(B) For which default aversion fees
have been received by the agency.

(3) Calculation of fee. (i) For purposes
of calculating the one percent default
aversion fee described in paragraph
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(k)(2)(1) of this section, the agency
must use the total unpaid principal and
accrued interest owed by the borrower
as of the date the default aversion as-
sistance request is submitted by the
lender.

(ii) For purposes of paragraph
(k)(2)(ii) of this section, the agency
must use the total unpaid principal and
accrued interest owed by the borrower
as of the date the agency paid the de-
fault claim.

(4) Prohibition against conflicts. If a
guaranty agency contracts with an
outside entity to perform any default
aversion activities, that outside entity
may not—

(i) Hold or service the loan; or

(ii) Perform collection activities on
the loan in the event of default within
3 years of the claim payment date.

(1) Other terms. The reinsurance
agreement contains other terms and
conditions that the Secretary finds
necessary to—

(1) Promote the purposes of the
FFEL programs and to protect the
United States from unreasonable risks
of loss;

(2) Ensure proper and efficient ad-
ministration of the loan guarantee pro-
gram; and

(3) Ensure that due diligence will be
exercised in the collection of loans.

(Approved by the Office of Management and
Budget under control number 1845-0020)

(Authority: 20 U.S.C. 1078, 1078-1, 1078-2, 1078—
3, 1082)

[67 FR 60323, Dec. 18, 1992, as amended at 58
FR 9119, Feb. 19, 1993; 59 FR 25746, May 17,
1994; 59 FR 61429, Nov. 30, 1994; 60 FR 31411,
June 15, 1995; 61 FR 60486, Nov. 27, 1996; 64 FR
18980, Apr. 16, 1999; 64 FR 58628, Oct. 29, 1999;
71 FR 45707, Aug. 9, 2006]

§682.405 Loan
ment.

(a) General. (1) A guaranty agency
that has a basic program agreement
must enter into a loan rehabilitation
agreement with the Secretary. The
guaranty agency must establish a loan
rehabilitation program for all bor-
rowers with an enforceable promissory
note for the purpose of rehabilitating
defaulted loans, except for loans for
which a judgment has been obtained,
loans on which a default claim was
filed under §682.412, and loans on which

rehabilitation agree-
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the borrower has been convicted of, or
has pled nolo contendere or guilty to, a
crime involving fraud in obtaining title
IV, HEA program assistance, so that
the loan may be purchased, if prac-
ticable, by an eligible lender and re-
moved from default status.

(2) A loan is considered to be reha-
bilitated only after—

(i) The borrower has made and the
guaranty agency has received nine of
the ten payments required under a
monthly repayment agreement.

(A) Each of which payments is—

(1) Made voluntarily;

(2) In the full amount required; and

(3) Received within 20 days of the due
date for the payment, and

(B) All nine payments are received
within a 10-month period that begins
with the month in which the first re-
quired due date falls and ends with the
ninth consecutive calendar month fol-
lowing that month, and

(ii) The loan has been sold to an eligi-
ble lender.

(3) After the loan has been rehabili-
tated, the borrower regains all benefits
of the program, including any remain-
ing deferment eligibility under section
428(b)(1)(M) of the Act, from the date of
the rehabilitation.

(b) Terms of agreement. In the loan re-
habilitation agreement, the guaranty
agency agrees to ensure that its loan
rehabilitation program meets the fol-
lowing requirements at all times:

(1) A borrower may request rehabili-
tation of the borrower’s defaulted loan
held by the guaranty agency. In order
to be eligible for rehabilitation of the
loan, the borrower must voluntarily
make at least nine of the ten payments
required under a monthly repayment
agreement.

(i) Each of which payment is—

(A) Made voluntarily,

(B) In the full amount required, and

(C) Received within 20 days of the due
date for the payment, and

(ii) All nine payments are received
within a ten-month period that begins
with the month in which the first re-
quired due date falls and ends with the
ninth consecutive calendar month fol-
lowing that month.

(iii) For the purposes of this section,
the determination of reasonable and af-
fordable must—
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