§223.86

wildlife, and related circumstances
arising as a result of the award or re-
lease of timber sale contracts pursuant
to section 2001(k) of Public Law 104-19
(109 Stat. 246). Notwithstanding the
provisions of paragraph (a) of this sec-
tion or any other regulation in this
part, for timber sale contracts that
have been or will be awarded or re-
leased pursuant to section 2001(k) of
Public Law 104-19 (109 Stat. 246), the
Secretary of Agriculture may allow
forest officers to, without advertise-
ment, modify those timber sale con-
tracts by substituting timber from out-
side the sale area specified in the con-
tract for timber within the timber sale
contract area.

(c) Extraordinary conditions, as pro-
vided for in 16 U.S.C. 472a(d), includes
those conditions under which contracts
for the sale or exchange of timber or
other forest products must be sus-
pended, modified, or terminated under
the terms of such contracts to prevent
environmental degradation or resource
damage, or as the result of administra-
tive appeals, litigation, court orders, or
catastrophic events. Notwithstanding
the provisions of paragraph (a) of this
section or any other regulation in this
part, when such extraordinary condi-
tions exist on sales not addressed in
paragraph (b) of this section, the Sec-
retary of Agriculture may allow forest
officers to, without advertisement,
modify those contracts by substituting
timber or other forest products from
outside the contract area specified in
the contract for timber or forest prod-
ucts within the area specified in the
contract. When such extraordinary
conditions exist, the Forest Service
and the purchaser shall make good
faith efforts to identify replacement
timber or forest products of similar
volume, quality, value, access, and to-
pography. When replacement timber or
forest products agreeable to both par-
ties is identified, the contract will be
modified to reflect the changes associ-
ated with the substitution, including a
rate redetermination. Concurrently,
both parties will sign an agreement
waiving any future claims for damages
associated with the deleted timber or
forest products, except those specifi-
cally provided for under the contract
up to the time of the modification. If
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the Forest Service and the purchaser
cannot reach agreement on satisfac-
tory replacement timber or forest prod-
ucts, or the proper value of such mate-
rial, either party may opt to end the
search. Replacement timber or forest
products must come from the same na-
tional forest as the original contract,
and must meet agency requirements
for compliance with applicable laws
and regulations. Replacement timber
or forest products must also come from
an area included in an approved Na-
tional Environmental Policy Act deci-
sion in which the appeals process has
been exhausted. The value of replace-
ment timber or forest products may
not exceed the value of the material it
is replacing by more than 10% or
$10,000, whichever is less as determined
by standard Forest Service appraisal
methods.

[61 FR 14621, Apr. 3, 1996, as amended at 71
FR 34826, June 16, 2006]

§223.86 Bid restriction on resale of
noncompleted contract.

(a) Except as otherwise provided in
this section, no bid will be considered
in the resale of timber remaining from
any uncompleted timber sale contract
from any person, or from an affiliate of
such person, who failed to complete the
original contract:

(1) Because of termination for pur-
chaser’s branch or; or

(2) Through failure to cut designated
timber on portions of the sale area by
the termination date, unless accept-
ance of such bid is determined to be in
the public interest.

(b) The no bid restriction in the pre-
ceding paragraph:

(1) Shall only apply when 50 percent
or more of the timber included in the
resale is timber remaining from the
uncompleted contract and the resale is
advertised within 3 years of the date
the uncompleted contract terminated;

(2) When imposed because of failure
to cut designated timber on portions of
the sale area by the termination date,
shall not apply to resales of timber for
which the original contract was award-
ed prior to April 30, 1972, unless the
contract is extended thereafter; and

(3) Shall not apply to:

(i) Resales of timber within a sus-
tained yield unit unless competition
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may be invited under the policy state-
ment for the unit,

(ii) Resales of timber on contract
which would ordinarily have been
awarded prior to April 30, 1972, if award
was delayed through no fault of the
purchaser, and

(iii) Resales of timber on contracts
not extended because of environmental
considerations.

(c) Where a third-party agreement
has been approved in accordance with
§223.114; the original purchaser shall
not be affected by this section unless
such purchaser is an affiliate of the
third party.

(d) As used in this section, person in-
cludes any individual, corporation,
company, association, firm, partner-
ship, society, joint stock company, or
other business entity or the successor
in interest of any of the foregoing busi-
ness entities. A person is an affiliate
when either directly or indirectly:

(1) A person controls or has the power
to control the other, or

(2) A third person or persons control
or has the power to control both.

[42 FR 28252, June 2, 1977. Redesignated at 49
FR 2761, Jan. 23, 1984 and 50 FR 32696, Aug. 14,
1985]

§223.87 Requirements of bidders con-
cerning exports.

In order to have a bid considered re-
sponsive for a sale of timber from Na-
tional Forest System lands, each bid-
der must certify that the bidder is eli-
gible to purchase timber from National
Forest System lands consistent with
the Forest Resources Conservation and
Shortage Relief Act of 1990 (16 U.S.C.
620, et seq.) and its implementing regu-
lations at 36 CFR part 223, and that the
bidder’s timber purchase and export ac-
tivities are in compliance with the
timber export and substitution provi-
sions of the Forest Resources Con-
servation and Shortage Relief Act of
1990 (16 U.S.C. 620, et seq.) and its imple-
menting regulations at 36 CFR part 223.

[60 FR 46920, Sept. 8, 1995]

§223.88 Bidding methods.

(a) Competitive sales of National
Forest timber shall be offered through
either sealed or oral auction bidding.
The method chosen for each sale will:
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(1) Insure open and fair competition,

(2) Insure that the Federal Govern-
ment receives not less than fair market
value for the public resource,

(3) Consider the economic stability of
communities whose economies are de-
pendent upon National Forest timber,
and

(4) Be consistent with the objectives
of the National Forest Management
Act of 1976, as amended, and other Fed-
eral Statutes.

(b) As a prerequisite to participation
in an oral auction, bidders shall submit
a written sealed bid at least equal to
the minimum acceptable bid prices
specified in the prospectus. No price
subsequently bid at oral auction shall
be accepted if it is less than the writ-
ten sealed bid.

(c) The Chief, Forest Service, shall
specify the use of sealed bids or a mix
of bidding methods in areas where he
has reasonable belief that collusive
bidding may be occurring or where he
determines that less than normal com-
petitive bidding is occurring.

(d) Sealed bids shall be used for sales
within Federal Sustained Yield Units,
except where the policy statement for
the Unit restricts purchasers of timber
within the Unit from buying National
Forest timber outside the Unit and the
Chief determines that oral bidding will
protect individual communities within
the Unit.

(e) The Chief, Forest Service, may
authorize departures from the require-
ments of paragraphs (c) and (d) of this
section when he determines that depar-
tures are necessary to protect the pub-
lic interest.

(f) The Chief, Forest Service, may au-
thorize the testing and evaluation of
alternative bidding methods for Na-
tional Forest timber.

[43 FR 21882, May 22, 1978. Redesignated at 49
FR 2761, Jan. 23, 1984. Further redesignated
and amended at 50 FR 32696, Aug. 14, 1985]

§223.89 Relation to other bidders.

Any bidder or applicant for a sale
may be required to furnish a statement
of his relation to other bidders or oper-
ators, including, if desired by the su-
pervisor or Regional Forester, a cer-
tified statement of stockholders or
members of the firm, and the holders of



