§296.17

penalty shall be the full cost of res-
toration and repair of archaeological
resources damaged plus the archae-
ological or commercial value of archae-
ological resources destroyed or not re-
covered.

(2) Where the person being assessed a
civil penalty has committed any pre-
vious violation of any prohibition in
§296.4 or of any term or condition in-
cluded in a permit issued pursuant to
this part, the maximum amount of the
penalty shall be double the cost of res-
toration and repair plus double the ar-
chaeological or commercial value of ar-
chaeological resources destroyed or not
recovered.

(3) Violations limited to the removal
of arrowheads located on the surface of
the ground shall not be subject to the
penalties prescribed in this section.

(b) Determination of penalty amount,
mitigation, and remission. The Federal
land manager may assess a penalty
amount less than the maximum
amount of penalty and may offer to
mitigate or remit the penalty.

(1) Determination of the penalty
amount and/or a proposal to mitigate
or remit the penalty may be based
upon any of the following factors:

(i) Agreement by the person being as-
sessed a civil penalty to return to the
Federal land manager archaeological
resources removed from public lands or
Indian lands;

(ii) Agreement by the person being
assessed a civil penalty to assist the
Federal land manager in activity to
preserve, restore, or otherwise con-
tribute to the protection and study of
archaeological resources on public
lands or Indian lands;

(iii) Agreement by the person being
assessed a civil penalty to provide in-
formation which will assist in the de-
tection, prevention, or prosecution of
violations of the Act or this part;

(iv) Demonstration of hardship or in-
ability to pay, provided that this factor
shall only be considered when the per-
son being assessed a civil penalty has
not been found to have previously vio-
lated the regulations in this part;

(v) Determination that the person
being assessed a civil penalty did not
willfully commit the violation;
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(vi) Determination that the proposed
penalty would constitute excessive
punishment under the circumstances;

(vii) Determination of other miti-
gating circumstances appropriate to
consideration in reaching a fair and ex-
peditious assessment.

(2) When the penalty is for a viola-
tion on Indian lands, the Federal land
manager shall consult with and con-
sider the interests of the Indian land-
owner and the Indian tribe having ju-
risdiction over the Indian lands prior
to proposing to mitigate or remit the
penalty.

(3) When the penalty is for a viola-
tion which may have had an effect on a
known Indian tribal religious or cul-
tural site on public lands, the Federal
land manager should consult with and
consider the interests of the affected
tribe(s) prior to proposing to mitigate
or remit the penalty.

[49 FR 1027, Jan. 6, 1984, as amended at 52 FR
47721, Dec. 16, 1987]

§296.17 Other penalties and rewards.

(a) Section 6 of the Act contains
criminal prohibitions and provisions
for criminal penalties. Section 8(b) of
the Act provides that archaeological
resources, vehicles, or equipment in-
volved in a violation may be subject to
forfeiture.

(b) Section 8(a) of the Act provides
for rewards to be made to persons who
furnish information which leads to con-
viction for a criminal violation or to
assessment of a civil penalty. The Fed-
eral land manager may certify to the
Secretary of the Treasury that a per-
son is eligible to receive payment. Offi-
cers and employees of Federal, State,
or local government who furnish infor-
mation or render service in the per-
formance of their official duties, and
persons who have provided information
under §296.16(b)(1)(iii) shall not be cer-
tified eligible to receive payment of re-
wards.

(c) In cases involving Indian lands,
all civil penalty monies and any item
forfeited under the provisions of this
section shall be transferred to the ap-
propriate Indian or Indian tribe.
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