§9.37

will not constitute a plan of operations
until information required by §9.36(a)
(1) through (18), which the Super-
intendent determines as pertinent to
the type of operations proposed, has
been submitted to and determined ade-
quate by the Regional Director.

(d) In all cases the plan of operations
must consider and discuss the unit’s
Statement for Management and other
planning documents as furnished by
the Superintendent, and activities to
control, minimize or prevent damage
to the recreational, biological, phys-
ical, scientific, cultural, and scenic re-
sources of the unit, and any reclama-
tion procedures suggested by the Su-
perintendent.

[43 FR 57825, Dec. 8, 1978; 44 FR 37914, June 29,
1979]

§9.37

(a) The Regional Director shall not
approve a plan of operations:

(1) Until the operator shows that the
operations will be conducted in a man-
ner which utilizes technologically fea-
sible methods least damaging to the
federally-owned or controlled lands,
waters and resources of the unit while
assuring the protection of public
health and safety.

(2) For operations at a site the sur-
face estate of which is not owned by
the Federal government, where oper-
ations would constitute a nuisance to
Federal lands or waters in the vicinity
of the operations, would significantly
injure federally-owned or controlled
lands and waters; or

(3) For operations at a site the sur-
face estate of which is owned or con-
trolled by the Federal government,
where operations would substantially
interfere with management of the unit
to ensure the preservation of its nat-
ural and ecological integrity in per-
petuity, or would significantly injure
the federally-owned or controlled lands
or waters; Provided, however, That if
the application of this standard would,
under applicable law, constitute a tak-
ing of a property interest rather than
an appropriate exercise of regulatory
authority, the plan of operations may
be approved if the operations would be
conducted in accordance with para-
graph (a)(1) of this section, unless a de-
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cision is made to acquire the mineral
interest.

(4) Where the plan of operations does
not satisfy each of the requirements of
§9.36 applicable to the operations pro-
posed.

(b) Within sixty (60) days of the re-
ceipt of a plan of operations, the Re-
gional Director shall make an environ-
mental analysis of such plan, and:

(1) Notify the operator that the plan
of operations has been approved or re-
jected, and, if rejected, the reasons for
the rejection; or

(2) Notify the operator that the plan
of operations has been conditionally
approved, subject to the operator’s ac-
ceptance of specific provisions and
stipulations; or

(3) Notify the operator of any modi-
fication of the plan of operations which
is necessary before such plan will be
approved or of additional information
needed to effectively analyze the ef-
fects that the operations will have on
the preservation, management and use
of the unit, and to make a decision re-
garding approval or disapproval of the
plan of operations and the amount of
the performance bond to be posted; or

(4) Notify the operator that the plan
of operations is being reviewed, but
that more time, not to exceed an addi-
tional thirty days, is necessary to com-
plete such review, and setting forth the
reasons why additional time is re-
quired. Provided, however, That days
during which the area of operations is
inaccessible for such reasons as inclem-
ent weather, natural catastrophe, acts
of God, etc., for inspection shall not be
included when computing either this
time period, or that in subsection (b)
above; or

(5) Notify the operator that the plan
of operations has been reviewed, but
cannot be considered for approval until
forty-five (45) days after a final envi-
ronmental statement has been pre-
pared and filed with the Environmental
Protection Agency; or

(6) Notify the operator that the plan
of operations is being reviewed, but
that more time to provide opportuni-
ties for public participation in the plan
of operations review and to provide suf-
ficient time to analyze public com-
ments received is necessary. Within
thirty (30) days after closure of the
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public comment period specified by the
Regional Director, he shall comply
with §9.37(b) (1) through (5).

(c) The Regional Director shall act as
expeditiously as possible upon a pro-
posed plan of operations consistent
with the nature and scope of the oper-
ations proposed. Failure to act within
the time limits specified in this section
shall constitute a rejection of the plan
of operations from which the operator
shall have a right to appeal under §9.49.

(d) The Regional Director’s analysis
shall include:

(1) An examination of all information
submitted by the operator;

(2) An evaluation of measures and
timing required to comply with rec-
lamation requirements;

(3) An evaluation of necessary condi-
tions and amount of the bond or secu-
rity deposit (See §9.48);

(4) An evaluation of the need for any
additional requirements in the plan;

(5) A determination regarding the im-
pact of this operation and cumulative
impacts of all proposed and existing op-
erations on the management of the
unit; and

(6) A determination whether imple-
mentation by the operator of an ap-
proved plan of operations would be a
major Federal action significantly af-
fecting the quality of the human envi-
ronment or would be sufficiently con-
troversial to warrant preparation of an
environmental statement pursuant to
section 102(2)(c) of the National Envi-
ronmental Policy Act of 1969.

(e) Prior to approval of a plan of op-
erations, the Regional Director shall
determine whether any properties in-
cluded in, or eligible for inclusion in
the National Register of Historic
Places or National Registry of Natural
Landmarks may be affected by the pro-
posed operations. This determination
will require the acquistion of adequate
information, such as that resulting
from field surveys, in order to properly
determine the presence and signifi-
cance of cultural resources within the
areas to be affected by operations.
Whenever National Register properties
or properties eligible for inclusion in
the National Register would be affected
by operations, the Regional Director
shall comply with section 106 of the

§9.38

Historic Preservations Act of 1966 as
implemented by 36 CFR part 800.

(f) Approval of each plan of oper-
ations is expressly conditioned upon
the Superintendent having such rea-
sonable access to the site as is nec-
essary to properly monitor and insure
compliance with the plan of operations.

[43 FR 57825, Dec. 8, 1978; 44 FR 37914, June 29,
1979]

§9.38 Temporary approval.

(a) The Regional Director may ap-
prove on a temporary basis:

(1) Access on, across or through fed-
erally-owned or controlled lands or wa-
ters for the purpose of collecting basic
information necessary to enable timely
compliance with these regulations.
Such temporary approval shall be for a
period not in excess of sixty (60) days.

(2) The continuance of existing oper-
ations, if their suspension would result
in an unreasonable economic burden or
injury to the operator; provided that
such operations must be conducted in
accordance with all applicable laws,
and in a manner prescribed by the Re-
gional Director designed to minimize
or prevent significant environmental
damage; and provided that within sixty
(60) days of the granting of such tem-
porary approval the operator either:

(i) Submits an initial substantially
complete plan of operations; or

(i) If a proposed plan of operations
has been submitted, responds to any
outstanding requests for additional in-
formation.

(b) The Regional Director may ap-
prove new operations on a temporary
basis only when:

(1) The Regional Director finds that
the operations will not cause signifi-
cant environmental damage or result
in significant new or additional surface
disturbance to the unit; and either

(2) The operator can demonstrate a
compelling reason for the failure to
have had timely approval of a proposed
plan of operations; or

(3) The operator can demonstrate
that failure to grant such approval will
result in an unreasonable economic
burden or injury to the operator.

[43 FR 57825, Dec. 8, 1978, as amended at 44
FR 37914, June 29, 1979]
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