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said claimant and veteran lived to-
gether as man and wife and were recog-
nized as such. 

(c) The fact that the marital status 
existed at the time of the death of the 
veteran or where it is established that 
the veteran is deceased, as provided in 
section 312(a)1 of the Act, as amended, 
at the beginning of such 7–year period, 
such fact to be established by: 

(1) Statement by claimant that he or 
she and the veteran had not been di-
vorced and that there had been no an-
nulment of the marriage. 

(2) Statement of claimant that he or 
she was not remarried at the time of 
making application. 

(3) Statement of two competent per-
sons showing that they personally 
knew the claimant and the veteran; 
that they personally knew of the mar-
riage relationship between claimant 
and veteran; that to the best of their 
knowledge and belief there had been no 
divorce and no annulment of the mar-
riage and that claimant was not remar-
ried at the time of making and filing 
application. 

§ 10.37 Claim of widow not living with 
veteran at time of veteran’s death. 

If a veteran and widow were not liv-
ing together at the time of the death of 
the veteran the widow will be required 
to establish: 

(a) That the living apart was not due 
to her willful act, and 

(b) Actual dependency upon the vet-
eran at the time of his death or at any 
time thereafter and before January 2, 
1935. 

(1) A determination of what shall 
constitute a willful act, as used in sec-
tion 602(a) of the Act, as amended, will 
be made upon consideration of all facts 
relating to such act and upon such in-
vestigation of such facts as may be 
deemed warranted. For the purpose of 
this section, the fact that a veteran 
lived apart from the widow because of 
any act by the widow involving deser-
tion or moral turpitude will be con-
strued as the willful act of the widow. 
Cause of separation and time and dura-
tion of separation at the time of the 
death of the veteran shall be taken 
into consideration in determining a 
willful act. 

(2) A determination of the existence 
of actual dependency will be made 
under the criteria set forth in §§ 10.32 
and 10.33 with respect to dependency of 
a mother or father. 

§ 10.38 Proof of age of veteran’s child. 
A child of a veteran shall be required 

to submit proof of age in accordance 
with the requirements set forth in the 
regulations of the Department of Vet-
erans Affairs. 

§ 10.39 Mental or physical defect of 
child. 

If claim is made under section 602(b), 
(2), of title IV of the Act as amended, 
alleging that a child over 18 years of 
age was incapable of self-support at the 
death of the veteran or that he became 
incapable of self-support subsequent to 
the death of the veteran but on or be-
fore January 2, 1935, or that he was in-
capable of self-support at the dis-
appearance of the veteran or became 
incapable of self-support after the dis-
appearance of the veteran and before 
the expiration of the period of seven 
years mentioned in section 312(c), (2), 
of the Act, it will be necessary to fur-
nish evidence as to the mental or phys-
ical condition of the child at the time 
it is alleged he became incapable of 
self-support. 

(a) Where incapability of self-support 
by reason of the mental defect of the 
child is alleged, the following evidence 
will be required: 

(1) Certified copy of court order or 
decree declaring the child to be men-
tally incompetent; or 

(2) A report of a licensed physician 
setting forth all of the facts as to the 
child’s mental condition; or 

(3) The affidavit of the person having 
custody and control of the child, set-
ting forth all of the available informa-
tion as to the child’s mental condition. 
The affidavit must be substantiated by 
two competent disinterested persons 
who shall state that they personally 
know the child, that they have read 
the affidavit made by the person hav-
ing custody and control of the child, 
and that the information therein set 
forth is true to the best of their knowl-
edge and belief. 

(b) Where incapability of self-support 
by reason of physical defect of the 
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child is alleged, the following evidence 
will be required: 

(1) Report of a licensed physician set-
ting forth all of the facts as to the 
child’s physical condition; and 

(2) Affidavit of the child regarding 
his physical condition and the affida-
vits of two competent disinterested 
persons, who shall state that they per-
sonally know the claimant, that they 
have read his affidavit and that the 
same is true to the best of their knowl-
edge and belief. 

§ 10.40 Payment on account of minor 
child. 

Payments to a minor child shall be 
made to the legally constituted guard-
ian, curator or conservator, or to the 
person found by the director to be oth-
erwise legally vested with the care of 
the child. 

§ 10.41 Definition of ‘‘child’’. 
The term child as used in the regula-

tions in this part includes: 
(a) A legitimate child; 
(b) A child legally adopted; 
(c) A stepchild if a member of the 

veteran’s household at the time of the 
death of the veteran, or 

(d) An illegitimate child but as to the 
father only if acknowledged in writing 
signed by him, or if he has been judi-
cially ordered or decreed to contribute 
to such child’s support or has been ju-
dicially decreed to be the putative fa-
ther of such child. 

§ 10.42 Claim of child other than legiti-
mate child. 

A claim of a child legally adopted by 
the veteran upon whose service the 
claim is based shall be supported by a 
certified copy of the court record of 
such adoption. A claim of a stepchild of 
a veteran shall be supported by an affi-
davit of his or her legal guardian, stat-
ing that at the time of the death of the 
veteran said stepchild was a member of 
the veteran’s household. The fact, as 
stated in such affidavit, and the signa-
ture of the guardian thereto, shall be 
attested by the court having jurisdic-
tion over the guardian, or by two com-
petent persons to whom the child was 
personally known at the time of the 
death of the veteran. A claim of an ille-
gitimate child of a veteran upon whose 

service claim is based, shall be sup-
ported by: 

(a) A statement by the veteran in 
writing acknowledging his parentage of 
such child; or 

(b) Certified copy of order or decree 
of a court ordering the veteran to con-
tribute to such child’s support; or 

(c) Certified copy of a decree of a 
court holding the veteran to be the pu-
tative father of such child. 

§ 10.43 Claim by guardian of child of 
veteran. 

A claim made by a legal guardian on 
behalf of his or her ward, a child of a 
veteran, shall be supported by an affi-
davit of said guardian, in the capacity 
of guardian, setting forth the names, 
ages, and addresses of all living chil-
dren of the deceased veteran, or, if 
there be no living child other than the 
claimant child, statement of that fact 
shall be made. The signature of the 
guardian to such required affidavit 
shall be attested by the court having 
jurisdiction of the guardian and ward, 
or by two competent persons to whom 
the child is personally known. 

§ 10.44 Evidence required to support 
claim of mother or father. 

The term mother and father as re-
ferred to in the order of preference as 
outlined in section 601 of the Act, as 
amended, includes stepmothers, step-
fathers, mothers and fathers through 
adoption, and persons who, for a period 
of not less than one year, have stood in 
the place of a mother or father to the 
veteran at any time prior to the begin-
ning of his service. In addition to the 
evidence of dependency required from a 
natural mother or father, a claim of a 
stepmother or stepfather shall be sup-
ported by evidence of marriage to the 
natural parent of the veteran. This evi-
dence shall be in accordance with the 
requirements of proof of marriage as 
set forth in regulations of the Depart-
ment of Veterans Affairs. A claim of a 
mother or father through adoption 
shall be supported by a certified copy 
of the court record of such adoption. A 
claim by a person who claims to have 
stood in the place of a mother or father 
shall be supported by evidence of such 
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