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nonresearch aspect of the treatment or
procedure and must meet the require-
ments for informed consent set forth in
38 CFR Part 16, Protection of Human
Subjects.

(4) Testing for Human Immuno-
deficiency Virus (HIV) must be vol-
untary and must be conducted only
with the prior informed and (written)
signature consent of the patient or sur-
rogate. Patients who consent to testing
for HIV must sign VA form 10-012,
“Consent for HIV Antibody Testing.”
This form must be filed in the patient’s
health record. Testing must be accom-
panied by pre-test and post-test coun-
seling.

(h) Advance health care planning. Sub-
ject to the provisions of paragraphs
(h)(1) through (h)(4) of this section, VA
will follow the wishes of a patient ex-
pressed in an Advance Directive when
the attending physician determines
and documents in the patient’s health
record that the patient lacks decision-
making capacity and is not expected to
regain it. An advance directive that is
valid in one or more States under ap-
plicable State law, as defined in para-
graph (a) of this section, will be recog-
nized throughout the VA health care
system.

(1) Witnesses. A VA Advance Direc-
tive: Living Will and Durable Power of
Attorney for Health Care must be
signed by the patient in the presence of
two witnesses. Neither witness may to
the witness’ knowledge be named in
the patient’s will, appointed as health
care agent in the advance directive, or
financially responsible for the patient’s
care. VA employees of the Chaplain
Service, Psychology Service, Social
Work Service, or nonclinical employees
(e.g., Medical Administration Service,
Voluntary Service, or Environmental
Management Service) may serve as
witnesses. Other individuals employed
by the VA facility in which the patient
is being treated may not sign as wit-
nesses to the advance directive. Wit-
nesses are attesting only to the fact
that they saw the patient sign the
form.

(2) Instructions in critical situations.
VA will follow the unambiguous verbal
or non-verbal instructions regarding
future health care decisions of a pa-
tient who has decision-making capac-
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ity when the patient is admitted to
care when critically ill and loss of ca-
pacity may be imminent and the pa-
tient is not physically able to sign an
advance directive form, or the appro-
priate form is not readily available.
The patient’s instructions must have
been expressed to at least two members
of the health care team. The substance
of the patient’s instructions must be
recorded in a progress note in the pa-
tient’s health record and must be co-
signed by at least two members of the
health care team who were present and
can attest to the wishes expressed by
the patient. These instructions will be
given effect only if the patient loses
decision-making capacity during the
presenting situation.

(3) Revocation. A patient who has de-
cision-making capacity may revoke an
advance directive or instructions in a
critical situation at any time by using
any means expressing the intent to re-
voke.

(4) VA policy and disputes. Neither the
treatment team nor surrogate may
override a patient’s clear instructions
in an Advance Directive or in instruc-
tions in critical situations, except that
those portions of an Advance Directive
or instructions given in a critical situ-
ation that are not consistent with VA
policy will not be given effect.

(The information collection requirements in
this section have been approved by the Office
of Management and Budget under control
number 2900-0583)

(Authority: 38 U.S.C. 7331-7334)

[62 FR 53961, Oct. 17, 1997, as amended at 70
FR 71774, Nov. 30, 2005; 71 FR 68740, Nov. 28,
2006; 72 FR 10366, Mar. 8, 2007]

§17.33 Patients’ rights.

(a) General. (1) Patients have a right
to be treated with dignity in a humane
environment that affords them both
reasonable protection from harm and
appropriate privacy with regard to
their personal needs.

(2) Patients have a right to receive,
to the extent of eligibility therefor
under the law, prompt and appropriate
treatment for any physical or emo-
tional disability.

(3) Patients have the right to the
least restrictive conditions necessary
to achieve treatment purposes.
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(4) No patient in the Department of
Veterans Affairs medical care system,
except as otherwise provided by the ap-
plicable State law, shall be denied legal
rights solely by virtue of being volun-
tarily admitted or involuntarily com-
mitted. Such legal rights include, but
are not limited to, the following:

(i) The right to hold and to dispose of
property except as may be limited in
accordance with paragraph (c)(2) of this
section;

(ii) The right to execute legal instru-
ments (e.g., will);

(iii) The right to enter into contrac-
tual relationships;

(iv) The right to register and vote;

(v) The right to marry and to obtain
a separation, divorce, or annulment;

(vi) The right to hold a professional,
occupational, or vehicle operator’s li-
cense.

(b) Residents and inpatients. Subject
to paragraphs (c) and (d) of this sec-
tion, patients admitted on a residential
or inpatient care basis to the Depart-
ment of Veterans Affairs medical care
system have the following rights:

(1) Visitations and communications.
Each patient has the right to commu-
nicate freely and privately with per-
sons outside the facility, including gov-
ernment officials, attorneys, and cler-
gymen. To facilitate these communica-
tions each patient shall be provided the
opportunity to meet with visitors dur-
ing regularly scheduled visiting hours,
convenient and reasonable access to
public telephones for making and re-
ceiving phone calls, and the oppor-
tunity to send and receive unopened
mail.

(i) Communications with attorneys,
law enforcement agencies, or govern-
ment officials and representatives of
recognized service organizations when
the latter are acting as agents for the
patient in a matter concerning Depart-
ment of Veterans Affairs benfits, shall
not be reviewed.

(ii) A patient may refuse visitors.

(iii) If a patient’s right to receive un-
opened mail is restricted pursuant to
paragraph (c) of this section, the pa-
tient shall be required to open the
sealed mail while in the presence of an
appropriate person for the sole purpose
of ascertaining whether the mail con-
tains contraband material, i.e., imple-
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ments which pose significant risk of
bodily harm to the patient or others or
any drugs or medication. Any such ma-
terial will be held for the patient or
disposed of in accordance with instruc-
tions concerning patients’ mail pub-
lished by the Veterans Health Adminis-
tration, Department of Veterans Af-
fairs, and/or the local health care facil-
ity.

(iv) Each patient shall be afforded
the opportunity to purchase, at the pa-
tient’s expense, letter writing material
including stamps. In the event a pa-
tient needs assistance in purchasing
writing material, or in writing, reading
or sending mail, the medical facility
will attempt, at the patient’s request,
to provide such assistance by means of
volunteers, sufficient to mail at least
one (1) letter each week.

(v) All information gained by staff
personnel of a medical facility during
the course of assisting a patient in
writing, reading, or sending mail is to
be kept strictly confidential except for
any disclosure required by law.

(2) Clothing. Each patient has the
right to wear his or her own clothing.

(3) Personal Possessions. Each patient
has the right to keep and use his or her
own personal possessions consistent
with available space, governing fire
safety regulations, restrictions on
noise, and restrictions on possession of
contraband material, drugs and medi-
cations.

(4) Money. Each patient has the right
to keep and spend his or her own
money and to have access to funds in
his or her account in accordance with
instructions concerning personal funds
of patients published by the Veterans
Health Administration.

(5) Social Interaction. Each patient
has the right to social interaction with
others.

(6) Exercise. Each patient has the
right to regular physical exercise and
to be outdoors at regular and frequent
intervals. Facilities and equipment for
such exercise shall be provided.

(7) Worship. The opportunity for reli-
gious worship shall be made available
to each patient who desires such oppor-
tunity. No patient will be coerced into
engaging in any religious activities
against his or her desires.
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(c) Restrictions. (1) A right set forth in
paragraph (b) of this section may be re-
stricted within the patient’s treatment
plan by written order signed by the ap-
propriate health care professional if—

(i) It is determined pursuant to para-
graph (c)(2) of this section that a valid
and sufficient reason exists for a re-
striction, and

(if) The order imposing the restric-
tion and a progress note detailing the
indications therefor are both entered
into the patient’s permanent medical
record.

(2) For the purpose of paragraph (c)
of this section, a valid and sufficient
reason exists when, after consideration
of pertinent facts, including the pa-
tient’s history, current condition and
prognosis, a health care professional
reasonably believes that the full exer-
cise of the specific right would—

(i) Adversely affect the patient’s
physical or mental health,

(ii) Under prevailing community
standards, likely stigmatize the pa-
tient’s reputation to a degree that
would adversely affect the patient’s re-
turn to independent living,

(iii) Significantly infringe upon the
rights of or jeopardize the health or
safety of others, or

(iv) Have a significant adverse im-
pact on the operation of the medical fa-
cility, to such an extent that the pa-
tient’s exercise of the specific right
should be restricted. In determining
whether a patient’s specific right
should be restricted, the health care
professional concerned must determine
that the likelihood and seriousness of
the consequences that are expected to
result from the full exercise of the
right are so compelling as to warrant
the restriction. The Chief of Service or
Chief of Staff, as designated by local
policy, should concur with the decision
to impose such restriction. In this con-
nection, it should be noted that there
is no intention to imply that each of
the reasons specified in paragraphs
(©)(2)(i) through (iv) of this section are
logically relevant to each of the rights
set forth in paragraph (b)(1) of this sec-
tion.

(3) If it has been determined under
paragraph (c)(2) of this section that a
valid and sufficient reason exists for
restricting any of the patient’s rights
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set forth in paragraph (b) of this sec-
tion, the least restrictive method for
protecting the interest or interests
specified in paragraphs (c)(2)(i) through
(iv) of this section that are involved
shall be employed.

(4) The patient must be promptly no-
tified of any restriction imposed under
paragraph (c) of this section and the
reasons therefor.

(5) All restricting orders under para-
graph (c) of this section must be re-
viewed at least once every 30 days by
the practitioner and must be concurred
in by the Chief of Service or Chief of
Staff.

(d) Restraint and seclusion of patients.
(1) Each patient has the right to be free
from physical restraint or seclusion ex-
cept in situations in which there is a
substantial risk of imminent harm by
the patient to himself, herself, or oth-
ers and less restrictive means of pre-
venting such harm have been deter-
mined to be inappropriate or insuffi-
cient. Patients will be physically re-
strained or placed in seclusion only on
the written order of an appropriate li-
censed health care professional. The
reason for any restraint order will be
clearly documented in the progress
notes of the patient’s medical record.
The written order may be entered on
the basis of telephonic authority, but
in such an event, an appropriate li-
censed health care professional must
examine the patient and sign a written
order within an appropriate timeframe
that is in compliance with current
community and/or accreditation stand-
ards. In emergency situations, where
inability to contact an appropriate li-
censed health care professional prior to
restraint is likely to result in imme-
diate harm to the patient or others,
the patient may be temporarily re-
strained by a member of the staff until
appropriate authorization can be re-
ceived from an appropriate licensed
health care professional Use of re-
straints or seclusion may continue for
a period of time that does not exceed
current community and/or accredita-
tion standards, within which time an
appropriate licensed health care profes-
sional shall again be consulted to de-
termine if continuance of such re-
straint or seclusion is required. Re-
straint or seclusion may not be used as
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a punishment, for the convenience of
staff, or as a substitute for treatment
programs.

(2) While in restraint or seclusion,
the patient must be seen within appro-
priate timeframes in compliance with
current community and/or accredita-
tion standards:

(i) By an appropriate health care pro-
fessional who will monitor and chart
the patient’s physical and mental con-
dition; and

(ii) By other ward personnel as fre-
quently as is reasonable under existing
circumstances.

(3) Each patient in restraint or seclu-
sion shall have bathroom privileges ac-
cording to his or her needs.

(4) Each patient in restraint or seclu-
sion shall have the opportunity to
bathe at least every twenty-four (24)
hours.

(5) Each patient in restraint or seclu-
sion shall be provided nutrition and
fluid appropriately.

(e) Medication. Patients have a right
to be free from unnecessary or exces-
sive medication. Except in an emer-
gency, medication will be administered
only on a written order of an appro-
priate health care professional in that
patient’s medical record. The written
order may be entered on the basis of
telephonic authority received from an
appropriate health care professional,
but in such event, the written order
must be countersigned by an appro-
priate health care professional within
24 hours of the ordering of the medica-
tion. An appropriate health care pro-
fessional will be responsible for all
medication given or administered to a
patient. A review by an appropriate
health care professional of the drug
regimen of each inpatient shall take
place at least every thirty (30) days. It
is recognized that administration of
certain medications will be reviewed
more frequently. Medication shall not
be used as punishment, for the conven-
ience of the staff, or in quantities
which interfere with the patient’s
treatment program.

(f) Confidentiality. Information gained
by staff from the patient or the pa-
tient’s medical record will be kept con-
fidential and will not be disclosed ex-
cept in accordance with applicable law.

§17.34

(g) Patient grievances. Each patient
has the right to present grievances
with respect to perceived infringement
of the rights described in this section
or concerning any other matter on be-
half of himself, herself or others, to
staff members at the facility in which
the patient is receiving care, other De-
partment of Veterans Affairs officials,
government officials, members of Con-
gress or any other person without fear
or reprisal.

(h) Notice of patient’s rights. Upon the
admission of any patient, the patient
or his/her representative shall be in-
formed of the rights described in this
section, shall be given a copy of a
statement of those rights and shall be
informed of the fact that the statement
of rights is posted at each nursing sta-
tion. All staff members assigned to
work with patients will be given a copy
of the statement of rights and these
rights will be discussed with them by
their immediate supervisor.

(i) Other rights. The rights described
in this section are in addition to and
not in derogation of any statutory,
constitutional or other legal rights.

(Authority: 38 U.S.C. 501, 1721)

[47 FR 55486, Dec. 10, 1982. Redesignated at 61
FR 21965, May 13, 1996, as amended at 70 FR
67094, Nov. 4, 2005]

TENTATIVE ELIGIBILITY
DETERMINATIONS

§17.34 Tentative eligibility determina-
tions.

Subject to the provisions of 8§17.36
through 17.38, when an application for
hospital care or other medical services,
except outpatient dental care, has been
filed which requires an adjudication as
to service connection or a determina-
tion as to any other eligibility pre-
requisite which cannot immediately be
established, the service (including
transportation) may be authorized
without further delay if it is deter-
mined that eligibility for care probably
will be established. Tentative eligi-
bility determinations under this sec-
tion, however, will only be made if:

(@) In emergencies. The applicant
needs hospital care or other medical
services in emergency circumstances,
or
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