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(ii) Additional evidence submitted to 
VA before or after the veteran’s death, 
consisting solely of service department 
records that existed at the time of a 
prior VA decision but were not pre-
viously considered by VA, provides a 
basis for reopening a claim finally de-
cided during the veteran’s lifetime and 
for awarding a total service-connected 
disability rating retroactively in ac-
cordance with §§ 3.156(c) and 3.400(q)(2) 
of this part for the period specified in 
paragraph (c) of this section; or 

(iii) At the time of death, the veteran 
had a service-connected disability that 
was continuously rated totally dis-
abling by VA for the period specified in 
paragraph (c) of this section, but was 
not receiving compensation because: 

(A) VA was paying the compensation 
to the veteran’s dependents; 

(B) VA was withholding the com-
pensation under the authority of 38 
U.S.C. 5314 to offset an indebtedness of 
the veteran; 

(C) The veteran had not waived re-
tired or retirement pay in order to re-
ceive compensation; 

(D) VA was withholding payments 
under the provisions of 10 U.S.C. 
1174(h)(2); 

(E) VA was withholding payments be-
cause the veteran’s whereabouts were 
unknown, but the veteran was other-
wise entitled to continued payments 
based on a total service-connected dis-
ability rating; or 

(F) VA was withholding payments 
under 38 U.S.C. 5308 but determines 
that benefits were payable under 38 
U.S.C. 5309. 

(Authority: 38 U.S.C. 501(a), 1311, 1314, and 
1321). 

[70 FR 72220, Dec. 2, 2005, as amended at 71 
FR 44918, Aug. 8, 2006] 

§ 3.11 Homicide. 
Any person who has intentionally 

and wrongfully caused the death of an-
other person is not entitled to pension, 
compensation, or dependency and in-
demnity compensation or increased 
pension, compensation, or dependency 
and indemnity compensation by reason 
of such death. For the purpose of this 
section the term dependency and indem-
nity compensation includes benefits at 

dependency and indemnity compensa-
tion rates paid under 38 U.S.C. 1318. 

[44 FR 22718, Apr. 17, 1979, as amended at 54 
FR 31829, Aug. 2, 1989] 

§ 3.12 Character of discharge. 
(a) If the former service member did 

not die in service, pension, compensa-
tion, or dependency and indemnity 
compensation is not payable unless the 
period of service on which the claim is 
based was terminated by discharge or 
release under conditions other than 
dishonorable. (38 U.S.C. 101(2)). A dis-
charge under honorable conditions is 
binding on the Department of Veterans 
Affairs as to character of discharge. 

(b) A discharge or release from serv-
ice under one of the conditions speci-
fied in this section is a bar to the pay-
ment of benefits unless it is found that 
the person was insane at the time of 
committing the offense causing such 
discharge or release or unless other-
wise specifically provided (38 U.S.C. 
5303(b)). 

(c) Benefits are not payable where 
the former service member was dis-
charged or released under one of the 
following conditions: 

(1) As a conscientious objector who 
refused to perform military duty, wear 
the uniform, or comply with lawful 
order of competent military authori-
ties. 

(2) By reason of the sentence of a 
general court-martial. 

(3) Resignation by an officer for the 
good of the service. 

(4) As a deserter. 
(5) As an alien during a period of hos-

tilities, where it is affirmatively shown 
that the former service member re-
quested his or her release. See § 3.7(b). 

(6) By reason of a discharge under 
other than honorable conditions issued 
as a result of an absence without offi-
cial leave (AWOL) for a continuous pe-
riod of at least 180 days. This bar to 
benefit entitlement does not apply if 
there are compelling circumstances to 
warrant the prolonged unauthorized 
absence. This bar applies to any person 
awarded an honorable or general dis-
charge prior to October 8, 1977, under 
one of the programs listed in paragraph 
(h) of this section, and to any person 
who prior to October 8, 1977, had not 
otherwise established basic eligibility 
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