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(ii) Additional evidence submitted to 
VA before or after the veteran’s death, 
consisting solely of service department 
records that existed at the time of a 
prior VA decision but were not pre-
viously considered by VA, provides a 
basis for reopening a claim finally de-
cided during the veteran’s lifetime and 
for awarding a total service-connected 
disability rating retroactively in ac-
cordance with §§ 3.156(c) and 3.400(q)(2) 
of this part for the period specified in 
paragraph (c) of this section; or 

(iii) At the time of death, the veteran 
had a service-connected disability that 
was continuously rated totally dis-
abling by VA for the period specified in 
paragraph (c) of this section, but was 
not receiving compensation because: 

(A) VA was paying the compensation 
to the veteran’s dependents; 

(B) VA was withholding the com-
pensation under the authority of 38 
U.S.C. 5314 to offset an indebtedness of 
the veteran; 

(C) The veteran had not waived re-
tired or retirement pay in order to re-
ceive compensation; 

(D) VA was withholding payments 
under the provisions of 10 U.S.C. 
1174(h)(2); 

(E) VA was withholding payments be-
cause the veteran’s whereabouts were 
unknown, but the veteran was other-
wise entitled to continued payments 
based on a total service-connected dis-
ability rating; or 

(F) VA was withholding payments 
under 38 U.S.C. 5308 but determines 
that benefits were payable under 38 
U.S.C. 5309. 

(Authority: 38 U.S.C. 501(a), 1311, 1314, and 
1321). 

[70 FR 72220, Dec. 2, 2005, as amended at 71 
FR 44918, Aug. 8, 2006] 

§ 3.11 Homicide. 
Any person who has intentionally 

and wrongfully caused the death of an-
other person is not entitled to pension, 
compensation, or dependency and in-
demnity compensation or increased 
pension, compensation, or dependency 
and indemnity compensation by reason 
of such death. For the purpose of this 
section the term dependency and indem-
nity compensation includes benefits at 

dependency and indemnity compensa-
tion rates paid under 38 U.S.C. 1318. 

[44 FR 22718, Apr. 17, 1979, as amended at 54 
FR 31829, Aug. 2, 1989] 

§ 3.12 Character of discharge. 
(a) If the former service member did 

not die in service, pension, compensa-
tion, or dependency and indemnity 
compensation is not payable unless the 
period of service on which the claim is 
based was terminated by discharge or 
release under conditions other than 
dishonorable. (38 U.S.C. 101(2)). A dis-
charge under honorable conditions is 
binding on the Department of Veterans 
Affairs as to character of discharge. 

(b) A discharge or release from serv-
ice under one of the conditions speci-
fied in this section is a bar to the pay-
ment of benefits unless it is found that 
the person was insane at the time of 
committing the offense causing such 
discharge or release or unless other-
wise specifically provided (38 U.S.C. 
5303(b)). 

(c) Benefits are not payable where 
the former service member was dis-
charged or released under one of the 
following conditions: 

(1) As a conscientious objector who 
refused to perform military duty, wear 
the uniform, or comply with lawful 
order of competent military authori-
ties. 

(2) By reason of the sentence of a 
general court-martial. 

(3) Resignation by an officer for the 
good of the service. 

(4) As a deserter. 
(5) As an alien during a period of hos-

tilities, where it is affirmatively shown 
that the former service member re-
quested his or her release. See § 3.7(b). 

(6) By reason of a discharge under 
other than honorable conditions issued 
as a result of an absence without offi-
cial leave (AWOL) for a continuous pe-
riod of at least 180 days. This bar to 
benefit entitlement does not apply if 
there are compelling circumstances to 
warrant the prolonged unauthorized 
absence. This bar applies to any person 
awarded an honorable or general dis-
charge prior to October 8, 1977, under 
one of the programs listed in paragraph 
(h) of this section, and to any person 
who prior to October 8, 1977, had not 
otherwise established basic eligibility 
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to receive Department of Veterans Af-
fairs benefits. The term established 
basic eligibility to receive Department of 
Veterans Affairs benefits means either a 
Department of Veterans Affairs deter-
mination that an other than honorable 
discharge was issued under conditions 
other than dishonorable, or an up-
graded honorable or general discharge 
issued prior to October 8, 1977, under 
criteria other than those prescribed by 
one of the programs listed in paragraph 
(h) of this section. However, if a person 
was discharged or released by reason of 
the sentence of a general court-mar-
tial, only a finding of insanity (para-
graph (b) of this section) or a decision 
of a board of correction of records es-
tablished under 10 U.S.C. 1552 can 
estalish basic eligibility to receive De-
partment of Veterans Affairs benefits. 
The following factors will be consid-
ered in determining whether there are 
compelling circumstances to warrant 
the prolonged unauthorized absence. 

(i) Length and character of service 
exclusive of the period of prolonged 
AWOL. Service exclusive of the period 
of prolonged AWOL should generally be 
of such quality and length that it can 
be characterized as honest, faithful and 
meritorious and of benefit to the Na-
tion. 

(ii) Reasons for going AWOL. Reasons 
which are entitled to be given consider-
ation when offered by the claimant in-
clude family emergencies or obliga-
tions, or similar types of obligations or 
duties owed to third parties. The rea-
sons for going AWOL should be evalu-
ated in terms of the person’s age, cul-
tural background, educational level 
and judgmental maturity. Consider-
ation should be given to how the situa-
tion appeared to the person himself or 
herself, and not how the adjudicator 
might have reacted. Hardship or suf-
fering incurred during overseas service, 
or as a result of combat wounds of 
other service-incurred or aggravated 
disability, is to be carefully and sym-
pathetically considered in evaluating 
the person’s state of mind at the time 
the prolonged AWOL period began. 

(iii) A valid legal defense exists for 
the absence which would have pre-
cluded a conviction for AWOL. Compel-
ling circumstances could occur as a 
matter of law if the absence could not 

validly be charged as, or lead to a con-
viction of, an offense under the Uni-
form Code of Military Justice. For pur-
poses of this paragraph the defense 
must go directly to the substantive 
issue of absence rather than to proce-
dures, technicalities or formalities. 

(d) A discharge or release because of 
one of the offenses specified in this 
paragraph is considered to have been 
issued under dishonorable conditions. 

(1) Acceptance of an undesirable dis-
charge to escape trial by general court- 
martial. 

(2) Mutiny or spying. 
(3) An offense involving moral turpi-

tude. This includes, generally, convic-
tion of a felony. 

(4) Willful and persistent misconduct. 
This includes a discharge under other 
than honorable conditions, if it is de-
termined that it was issued because of 
willful and persistent misconduct. A 
discharge because of a minor offense 
will not, however, be considered willful 
and persistent misconduct if service 
was otherwise honest, faithful and mer-
itorious. 

(5) Homosexual acts involving aggra-
vating circumstances or other factors 
affecting the performance of duty. Ex-
amples of homosexual acts involving 
aggravating circumstances or other 
factors affecting the performance of 
duty include child molestation, homo-
sexual prostitution, homosexual acts 
or conduct accompanied by assault or 
coercion, and homosexual acts or con-
duct taking place between service 
members of disparate rank, grade, or 
status when a service member has 
taken advantage of his or her superior 
rank, grade, or status. 

(e) An honorable discharge or dis-
charge under honorable conditions 
issued through a board for correction 
of records established under authority 
of 10 U.S.C. 1552 is final and conclusive 
on the Department of Veterans Affairs. 
The action of the board sets aside any 
prior bar to benefits imposed under 
paragraph (c) or (d) of this section. 

(f) An honorable or general discharge 
issued prior to October 8, 1977, under 
authority other than that listed in 
paragraphs (h) (1), (2) and (3) of this 
section by a discharge review board es-
tablished under 10 U.S.C. 1553 set aside 
any bar to benefits imposed under 
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paragraph (c) or (d) of this section ex-
cept the bar contained in paragraph 
(c)(2) of this section. 

(g) An honorable or general discharge 
issued on or after October 8, 1977, by a 
discharge review board established 
under 10 U.S.C. 1553, sets aside a bar to 
benefits imposed under paragraph (d), 
but not paragraph (c), of this section 
provided that: 

(1) The discharge is upgraded as a re-
sult of an individual case review; 

(2) The discharge is upgraded under 
uniform published standards and proce-
dures that generally apply to all per-
sons administratively discharged or re-
leased from active military, naval or 
air service under conditions other than 
honorable; and 

(3) Such standards are consistent 
with historical standards for deter-
mining honorable service and do not 
contain any provision for automati-
cally granting or denying an upgraded 
discharge. 

(h) Unless a discharge review board 
established under 10 U.S.C. 1553 deter-
mines on an individual case basis that 
the discharge would be upgraded under 
uniform standards meeting the require-
ments set forth in paragraph (g) of this 
section, an honorable or general dis-
charge awarded under one of the fol-
lowing programs does not remove any 
bar to benefits imposed under this sec-
tion: 

(1) The President’s directive of Janu-
ary 19, 1977, implementing Presidential 
Proclamation 4313 of September 16, 
1974; or 

(2) The Department of Defense’s spe-
cial discharge review program effective 
April 5, 1977; or 

(3) Any discharge review program im-
plemented after April 5, 1977, that does 
not apply to all persons administra-
tively discharged or released from ac-
tive military service under other than 
honorable conditions. 

(Authority: 38 U.S.C. 5303 (e)) 

(i) No overpayments shall be created 
as a result of payments made after Oc-
tober 8, 1977, based on an upgraded hon-
orable or general discharge issued 
under one of the programs listed in 
paragraph (h) of this section which 
would not be awarded under the stand-
ards set forth in paragraph (g) of this 

section. Accounts in payment status on 
or after October 8, 1977, shall be termi-
nated the end of the month in which it 
is determined that the original other 
than honorable discharge was not 
issued under conditions other than dis-
honorable following notice from the 
appropriate discharge review board 
that the discharge would not have been 
upgraded under the standards set forth 
in paragraph (g) of this section, or 
April 7, 1978, whichever is the earliest. 
Accounts in suspense (either before or 
after October 8, 1977) shall be termi-
nated on the date of last payment or 
April 7, 1978, whichever is the earliest. 

(j) No overpayment shall be created 
as a result of payments made after Oc-
tober 8, 1977, in cases in which the bar 
contained in paragraph (c)(6) of this 
section is for application. Accounts in 
payment status on or after October 8, 
1977, shall be terminated at the end of 
the month in which it is determined 
that compelling circumstances do not 
exist, or April 7, 1978, whichever is the 
earliest. Accounts in suspense (either 
before or after October 8, 1977) shall be 
terminated on the date of last pay-
ment, or April 7, 1978, whichever is the 
earliest. 

(k) Uncharacterized separations. Where 
enlisted personnel are administratively 
separated from service on the basis of 
proceedings initiated on or after Octo-
ber 1, 1982, the separation may be clas-
sified as one of the three categories of 
administrative separation that do not 
require characterization of service by 
the military department concerned. In 
such cases conditions of discharge will 
be determined by the VA as follows: 

(1) Entry level separation. 
Uncharacterized administrative sepa-
rations of this type shall be considered 
under conditions other than dishonor-
able. 

(2) Void enlistment or induction. 
Uncharacterized administrative sepa-
rations of this type shall be reviewed 
based on facts and circumstances sur-
rounding separation, with reference to 
the provisions of § 3.14 of this part, to 
determine whether separation was 
under conditions other than dishonor-
able. 

(3) Dropped from the rolls. 
Uncharacterized administrative sepa-
rations of this type shall be reviewed 
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based on facts and circumstances sur-
rounding separation to determine 
whether separation was under condi-
tions other than dishonorable. 

(Authority: 38 U.S.C. 501) 

CROSS REFERENCES: Validity of enlist-
ments. See § 3.14. Revision of decisions. See 
§ 3.105. Effective dates. See § 3.400(g). Min-
imum active-duty service requirement. See 
§ 3.12a. 

[28 FR 123, Jan. 4, 1963, as amended at 41 FR 
12656, Mar. 26, 1976; 43 FR 15153, Apr. 11, 1978; 
45 FR 2318, Jan. 11, 1980; 49 FR 44099, Nov. 2, 
1984; 62 FR 14823, Mar. 28, 1997] 

§ 3.12a Minimum active-duty service 
requirement. 

(a) Definitions. (1) The term minimum 
period of active duty means, for the pur-
poses of this section, the shorter of the 
following periods. 

(i) Twenty-four months of continuous 
active duty. Non-duty periods that are 
excludable in determining the Depart-
ment of Veterans Affairs benefit enti-
tlement (e.g., see § 3.15) are not consid-
ered as a break in service for con-
tinuity purposes but are to be sub-
tracted from total time served. 

(ii) The full period for which a person 
was called or ordered to active duty. 

(2) The term benefit includes a right 
or privilege but does not include a re-
fund of a participant’s contributions 
under 38 U.S.C. Ch. 32. 

(b) Effect on Department of Veterans 
Affairs benefits. Except as provided in 
paragraph (d) of this section, a person 
listed in paragraph (c) of this section 
who does not complete a minimum pe-
riod of active duty is not eligible for 
any benefit under title 38, United 
States Code or under any law adminis-
tered by the Department of Veterans 
Affairs based on that period of active 
service. 

(c) Persons included. Except as pro-
vided in paragraph (d) of this section, 
the provisions of paragraph (b) of this 
section apply to the following persons: 

(1) A person who originally enlists 
(enlisted person only) in a regular com-
ponent of the Armed Forces after Sep-
tember 7, 1980 (a person who signed a 
delayed-entry contract with one of the 
service branches prior to September 8, 
1980, and under that contract was as-
signed to a reserve component until en-
tering on active duty after September 

7, 1980, shall be considered to have en-
listed on the date the person entered 
on active duty); and 

(2) Any other person (officer as well 
as enlisted) who enters on active duty 
after October 16, 1981 and who has not 
previously completed a continuous pe-
riod of active duty of at least 24 
months or been discharged or released 
from active duty under 10 U.S.C. 1171 
(early out). 

(d) Exclusions. The provisions of para-
graph (b) of this section are not appli-
cable to the following cases: 

(1) To a person who is discharged or 
released under 10 U.S.C. 1171 or 1173 
(early out or hardship discharge). 

(2) To a person who is discharged or 
released from active duty for a dis-
ability adjudged service connected 
without presumptive provisions of law, 
or who at time of discharge had such a 
service-connected disability, shown by 
official service records, which in med-
ical judgment would have justified a 
discharge for disability. 

(3) To a person with a compensable 
service-connected disability. 

(4) To the provision of a benefit for or 
in connection with a service-connected 
disability, condition, or death. 

(5) To benefits under chapter 19 of 
title 38, United States Code. 

(e) Dependent or survivor benefits—(1) 
General. If a person is, by reason of this 
section, barred from receiving any ben-
efits under title 38, United States Code 
(or under any other law administered 
by the Department of Veterans Affairs 
based on a period of active duty, the 
person’s dependents or survivors are 
also barred from receiving benefits 
based on the same period of active 
duty. 

(2) Exceptions. Paragraph (e)(1) of this 
section does not apply to benefits 
under chapters 19 and 37 of title 38, 
United States Code. (38 U.S.C. 5303A) 

[47 FR 24549, June 7, 1982] 

§ 3.13 Discharge to change status. 
(a) A discharge to accept appoint-

ment as a commissioned or warrant of-
ficer, or to change from a Reserve or 
Regular commission to accept a com-
mission in the other component, or to 
reenlist is a conditional discharge if it 
was issued during one of the following 
periods: 

VerDate Aug<31>2005 07:38 Aug 01, 2007 Jkt 211139 PO 00000 Frm 00172 Fmt 8010 Sfmt 8010 Y:\SGML\211139.XXX 211139eb
en

th
al

l o
n 

P
R

O
D

P
C

61
 w

ith
 C

F
R


