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38 CFR Ch. I (7–1–07 Edition) § 4.17a 

the rating board to the Veterans Serv-
ice Center Manager under § 3.321(b)(2) of 
this chapter. 

(Authority: 38 U.S.C. 1155; 38 U.S.C. 3102) 

[43 FR 45348, Oct. 2, 1978, as amended at 56 FR 
57985, Nov. 15, 1991; 71 FR 28586, May 17, 2006] 

§ 4.17a Misconduct etiology. 
A permanent and total disability rat-

ing under the provisions of §§ 4.15, 4.16 
and 4.17 will not be precluded by reason 
of the coexistence of misconduct dis-
ability when: 

(a) A veteran, regardless of employ-
ment status, also has innocently ac-
quired 100 percent disability, or 

(b) Where unemployable, the veteran 
has other disabilities innocently ac-
quired which meet the percentage re-
quirements of §§ 4.16 and 4.17 and would 
render, in the judgment of the rating 
agency, the average person unable to 
secure or follow a substantially gainful 
occupation. 

[40 FR 42536, Sept. 15, 1975, as amended at 43 
FR 45349, Oct. 2, 1978] 

§ 4.18 Unemployability. 
A veteran may be considered as un-

employable upon termination of em-
ployment which was provided on ac-
count of disability, or in which special 
consideration was given on account of 
the same, when it is satisfactorily 
shown that he or she is unable to se-
cure further employment. With ampu-
tations, sequelae of fractures and other 
residuals of traumatism shown to be of 
static character, a showing of contin-
uous unemployability from date of in-
currence, or the date the condition 
reached the stabilized level, is a gen-
eral requirement in order to establish 
the fact that present unemployability 
is the result of the disability. However, 
consideration is to be given to the cir-
cumstances of employment in indi-
vidual claims, and, if the employment 
was only occasional, intermittent, try-
out or unsuccessful, or eventually ter-
minated on account of the disability, 
present unemployability may be attrib-
uted to the static disability. Where 
unemployability for pension previously 
has been established on the basis of 
combined service-connected and non-
service-connected disabilities and the 
service-connected disability or disabil-

ities have increased in severity, § 4.16 is 
for consideration. 

[40 FR 42536, Sept. 15, 1975, as amended at 43 
FR 45349, Oct. 2, 1978] 

§ 4.19 Age in service-connected claims. 
Age may not be considered as a fac-

tor in evaluating service-connected dis-
ability; and unemployability, in serv-
ice-connected claims, associated with 
advancing age or intercurrent dis-
ability, may not be used as a basis for 
a total disability rating. Age, as such, 
is a factor only in evaluations of dis-
ability not resulting from service, i.e., 
for the purposes of pension. 

[29 FR 6718, May 22, 1964, as amended at 43 
FR 45349, Oct. 2, 1978] 

§ 4.20 Analogous ratings. 
When an unlisted condition is en-

countered it will be permissible to rate 
under a closely related disease or in-
jury in which not only the functions af-
fected, but the anatomical localization 
and symptomatology are closely analo-
gous. Conjectural analogies will be 
avoided, as will the use of analogous 
ratings for conditions of doubtful diag-
nosis, or for those not fully supported 
by clinical and laboratory findings. Nor 
will ratings assigned to organic dis-
eases and injuries be assigned by anal-
ogy to conditions of functional origin. 

§ 4.21 Application of rating schedule. 
In view of the number of atypical in-

stances it is not expected, especially 
with the more fully described grades of 
disabilities, that all cases will show all 
the findings specified. Findings suffi-
ciently characteristic to identify the 
disease and the disability therefrom, 
and above all, coordination of rating 
with impairment of function will, how-
ever, be expected in all instances. 

[41 FR 11293, Mar. 18, 1976] 

§ 4.22 Rating of disabilities aggravated 
by active service. 

In cases involving aggravation by ac-
tive service, the rating will reflect only 
the degree of disability over and above 
the degree existing at the time of en-
trance into the active service, whether 
the particular condition was noted at 
the time of entrance into the active 
service, or it is determined upon the 
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