§172.23

§172.23 State plans.

(a) Submission. (1) A State may, by
submitting a State plan, request the
Administrator to authorize the des-
ignated State agency to issue experi-
mental use permits under section 5(f)
of FIFRA.

(2) A State shall request authoriza-
tion to issue experimental use permits
by having the Governor or Chief Execu-
tive Officer or his designated agent
submit a State plan in writing to the
Administrator.

(b) Contents. A State plan shall in-
clude—

(1) A designation of the State agency
responsible for the administration of
the State experimental use permit pro-
gram.

(2) An opinion of the State attorney
general or the legal counsel of the des-
ignated State agency that the State
has the requisite legal authorities as
set forth in paragraph (c)(1)(i) of this
section, accompanied by copies of the
applicable State laws and regulations.

(3) A description of procedures that
the designated State agency will fol-
low:

(i) To review experimental use per-
mit applications, to ensure that experi-
mental use permits will be issued in ac-
cordance with the terms and conditions
of the authorization, FIFRA, and this
subpart; and

(ii) To supervise use pursuant to the
permits, and to ensure that permits are
used in accordance with their terms
and conditions, FIFRA, and this sub-
part.

(c) Criteria for EPA acceptance of State
plan. (1) The Administrator shall grant
authorization to issue experimental
use permits if the State plan estab-
lishes that the designated State agen-
cy—

(i) Has adequate legal authority
under State law to implement the plan,
including authority:

(A) To issue experimental use per-
mits, subject to limitations necessary
for the protection of public health and
the environment;

(B) To supervise the use of a pesticide
pursuant to an experimental use per-
mit, as provided in §172.25(c);

(C) To deny an experimental use per-
mit if it determines that a permit is
not justified, or that the issuance of
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the permit would cause unreasonable
adverse effects on the environment;

(D) To amend or revoke an experi-
mental use permit, if the designated
State agency finds that:

(I) The terms and conditions of the
permit are being violated, or are inad-
equate to avoid unreasonable adverse
effects on the environment;

(2) Any required tolerance under the
Federal Food, Drug, and Cosmetic Act
(21 U.S.C. 301 et seq.) has been revoked
by EPA, or any exemption from the re-
quirement for tolerance has been with-
drawn by EPA; or

(3) A failure by the permittee or any
cooperator to meet any other provision
of FIFRA or this subpart has occurred;

(E) To enter, by consent or by war-
rant or by other legal means, in con-
nection with an experimental use per-
mit, a permittee’s or cooperator’s
premises at reasonable times in order
to sample or inspect any pesticides
used or property treated, to inspect
any equipment or records kept, or to
observe any activities conducted, as
necessary to enforce compliance with
State law, the terms of the permit, and
this subpart;

(F) To comply in all other respects
with the requirements of this subpart,
including labeling requirements; and

(ii) Utilizes procedures for the review
of each permit which are adequate to
ensure that the State program will be
administered in accordance with the
purposes of FIFRA and this subpart.

(2) After receiving a State plan, EPA
shall publish a FEDERAL REGISTER no-
tice announcing the fact and inviting
interested parties to comment thereon.

(d) Approval, rejection, and revocation.
(1) EPA shall approve or reject the
State plan within 90 days after receipt
of all information necessary for final
review of the plan, including copies of
effective statutes and regulations
which satisfy the requirements of this
subpart.

(2) The Administrator may at any
time revoke the authorization of a
State to issue experimental use per-
mits if he determines that the des-
ignated State agency has not complied
with the requirements of this subpart
or with the terms and conditions of
such authorization. State experimental
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use permits issued prior to the revoca-
tion of authority shall remain valid
until they expire or until three years
from the date of revocation of the
State’s authority, whichever comes
first, unless sooner revoked by EPA
under §172.26(c) of this subpart.

(3) Notices of approval, rejection, and
revocation shall be published in the
FEDERAL REGISTER, as well as the basis
for such approval, rejection, or revoca-
tion.

(4) Prior to rejecting or revoking au-
thorization, the Administrator shall
notify the State in writing of his inten-
tion to take such action, along with
the basis for such action, and shall af-
ford the State the opportunity for a
hearing, and time to take corrective
action.

§172.24 State issuance of permits.

(a) General. Upon approval of a State
plan by the Administrator under
§172.23, the designated State agency is
authorized to issue, amend, renew,
deny or revoke experimental use per-
mits subject to the terms of the au-
thorization and these regulations.

(b) Authority. A designated State
agency may issue an experimental use
permit—

(1) To any person for the purpose of
gathering the data necessary to sup-
port the State registration of a pes-
ticide to meet special local needs under
section 24(c), FIFRA.

(2) To any agricultural research
agency or educational institution con-
ducting work within the State for the
purpose of experimentation:

(i) Which is done within the State;
and

(ii) Which is not directly intended to
result in the registration of a specific
pesticide product.

(3) For use of a restricted use pes-
ticide only if the pesticide is to be used
by, or under the direct supervision of,
an applicator certified in accordance
with section 4 of FIFRA.

(c) Limitations. (1) In the case of ap-
plicants who need to gather data re-
quired to register a pesticide product
to meet a special local need under sec-
tion 24(c) of FIFRA, a State may only
issue experimental use permits for the
types of pesticide products and uses
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which it has authority to register
under section 24(c).

(2) A State may not issue an experi-
mental use permit under §172.24(b)(1) or
§172.24(b)(2) for any of the following:

(i) A product containing an active or
inert ingredient not contained in any
EPA-registered product;

(ii) A product containing an active or
inert ingredient which is currently sub-
ject to an EPA cancellation or suspen-
sion of registration order, or which is
currently subject to an EPA notice of
intent to suspend or cancel registra-
tion because of human health, environ-
mental or efficacy considerations; ex-
cept that the State may issue a permit
for such a product for a purpose or in a
formulation—

(A) Which was not specifically con-
sidered in, or which is not subject to,
such suspension or cancellation pro-
ceedings, after consultation with ap-
propriate EPA officials; or

(B) Which was specifically considered
during such proceedings but not sus-
pended, cancelled, or subjected to a no-
tice of intent to suspend or cancel;

(iii) A use of a product which has
been the subject of a notice of denial of
registration published in the FEDERAL
REGISTER pursuant to section 3(c)(6) of
FIFRA and part 154 of this chapter; or

(iv) A use of a product which may in-
volve use in or on food or feed other
than as authorized under §172.24(d), Re-
quirement of tolerance.

(3) A State may not issue an experi-
mental use permit for use of a pesticide
product in an area or in an amount in
excess of that necessary to accomplish
the purposes for which the permit was
issued under paragraph (b) of this sec-
tion.

(d) Requirement of tolerance. If the ex-
perimental use pesticide is to be used
in or on food or feed, the applicant
must—

(1) Submit evidence that:

(i) A tolerance or exemption from the
requirement of a tolerance has been es-
tablished for residues of the pesticide
in or on such food or feed under section
408 of the Federal Food, Drug and Cos-
metic Act, or a regulation established
under section 409 of the Act; and

(ii) The proposed program would not
reasonably be expected to result in res-
idues of the pesticide in or on such food
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