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original notice of intent to rescind be-
fore its publication by deleting those
deficiencies listed in the original no-
tice which have been corrected or
which were shown not to have existed.
The public may submit comments upon
the matters specified in the published
notice of intent to rescind within the
time specified therein.

(b) Concurrently with the publication
of the notice of intent to rescind, the
Administrator shall schedule a hearing
in the State if one has been requested
by the State. The date, time, and loca-
tion of the hearing shall be published
in the FEDERAL REGISTER along with
the notice of intent to rescind.

(c) If a hearing is requested and the
Administrator has not issued an order
terminating the rescission proceeding,
the Administrator shall provide for a
hearing as scheduled. Representatives
of the State, EPA, and the public may
present evidence at the hearing. The
Administrator shall appoint a Pre-
siding Officer who shall preside over
the hearing and make a recommended
decision regarding the adequacy of the
State’s pesticide use enforcement pro-
gram. The Administrator, after con-
sultation with the State, may prescribe
additional procedures governing the
conduct of the hearing.

(d) If a termination order is issued or
the hearing is rescheduled after the no-
tice of intent to rescind is published in
the FEDERAL REGISTER, such order or
notice rescheduling the hearing shall
also be published in the FEDERAL REG-
ISTER.

§173.7 Hearing and recommended de-
cision.

(a) The Presiding Officer shall:

(1) Conduct a fair and impartial hear-
ing, without unnecessary delay;

(2) Ensure that the facts are fully
elicited; and

(3) Consider all evidence, comment,
and argument which is submitted by
persons who will be affected by the out-
come of the proceeding and which is
not irrelevant, immaterial, unduly rep-
etitious, or otherwise unreliable or of
little probative value. The Presiding
Officer may require any prospective
witness to make available, in advance
of the hearing, a brief summary of his
or her testimony.

§173.8

(b) If, following the close of the hear-
ing, the Presiding Officer finds that the
State has corrected, or has agreed in
writing to correct, the deficiencies
specified in the notice of intent to re-
scind or has shown that such defi-
ciencies do not exist, the Presiding Of-
ficer shall issue a decision recom-
mending that the notice of intent to
rescind be withdrawn and that the re-
scission proceeding be terminated.

(c) If, following the close of the hear-
ing, the Presiding Officer finds that the
State has not corrected the defi-
ciencies in its program, the Presiding
Officer shall issue a decision recom-
mending that the State’s primary en-
forcement responsibility for pesticide
use violations be rescinded in whole or
in part.

(d) The recommended decision of the
Presiding Officer shall become final
Agency action forty-five (45) days after
its service upon the parties and with-
out further proceedings unless (1) an
appeal to the Administrator is taken
from it by a party to the proceeding, or
(2) the Administrator elects, sua
sponte, to review the recommended de-
cision.

§173.8 Final order.

(a) If the State does not request a
hearing within the sixty-day time pe-
riod and the Administrator has not
issued an order withdrawing the notice
of intent to rescind, the Administrator
shall issue a final order as soon as
practicable after the time for public
comment on the notice of intent to re-
scind has elapsed. The final order shall
either withdraw the notice of intent to
rescind and terminate the proceeding
or rescind, in whole or in part, the
State’s primary enforcement responsi-
bility for pesticide use violations.

(b) If a hearing has been held and the
Presiding Officer has made a rec-
ommended decision, then either the Of-
fice of Enforcement or the State may
appeal the recommended decision to
the Administrator or the Adminis-
trator may elect to review the rec-
ommended decision on his own initia-
tive.

(c) After an appeal or sua sponte re-
view the Administrator shall issue a
final order terminating the rescission
proceeding or rescinding, in whole or in
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