§178.32

group and will rule on them only after
ruling under §178.32 on the associated
request for hearing.

(d) Rulings on objections for which a re-
quest for hearing has been granted. If the
Administrator rules under §178.32 that
an evidentiary hearing should be held
on an objection, the Administrator will
resolve the issues raised by any other
objection grouped with it under para-
graph (c) of this section in conjunction
with the evidentiary hearing upon
which the hearing request was granted,
unless the Administrator for good
cause determines otherwise.

(e) Rulings on objections for which no
request for hearing was received, or for
which each request for hearing was de-
nied. Except as provided in paragraphs
(c) and (d) of this section, if no hearing
was requested on an objection, or if
each such request that was made is de-
nied under the criteria of paragraphs
(a) or (b) of this section or §178.32(b),
the Administrator will rule on the ob-
jection under §178.37.

§178.32
ing.

Rulings on requests for hear-

(a) In the case of each request for an
evidentiary hearing that was not de-
nied under §178.30(a) or (b), the Admin-
istrator will determine whether such a
hearing on one or more of the objec-
tions is justified, and will publish in
the FEDERAL REGISTER the determina-
tion in an order issued under §178.37 or
a Notice of Hearing issued under §179.20
of this chapter. If some requests for a
hearing are denied and others per-
taining to the same order or regulation
are granted, the denial order and the
hearing notice may be combined into a
single document and shall be issued at
the same time unless the Adminis-
trator for good cause determines other-
wise.

(b) A request for an evidentiary hear-
ing will be granted if the Adminis-
trator determines that the material
submitted shows the following:

(1) There is a genuine and substantial
issue of fact for resolution at a hear-
ing. An evidentiary hearing will not be
granted on issues of policy or law.

(2) There is a reasonable possibility
that available evidence identified by
the requestor would, if established, re-
solve one or more of such issues in
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favor of the requestor, taking into ac-
count uncontested claims or facts to
the contrary. An evidentiary hearing
will not be granted on the basis of mere
allegations, denials, or general descrip-
tions of positions and contentions, nor
if the Administrator concludes that the
data and information submitted, even
if accurate, would be insufficient to
justify the factual determination
urged.

(3) Resolution of the factual issue(s)
in the manner sought by the person re-
questing the hearing would be adequate
to justify the action requested. An evi-
dentiary hearing will not be granted on
factual issues that are not determina-
tive with respect to the action re-
quested. For example, a hearing will
not be granted if the Administrator
concludes that the action would be the
same even if the factual issue were re-
solved in the manner sought.

(c) Where appropriate, the Adminis-
trator will make rulings on any issues
raised by an objection which are nec-
essary for resolution prior to deter-
mining whether a request for an evi-
dentiary hearing should be granted.

§178.35 Modification or revocation of
regulation or prior order.

(a) If the Administrator determines
upon review of an objection or request
for hearing that the regulation or prior
order in question should be modified or
revoked, the Administrator will pub-
lish an order setting forth any revision
to the regulation or prior order that
the Administrator has found to be war-
ranted.

(b) The Administrator will provide an
opportunity for objections and requests
for hearing on such order to the extent
required by law. Such objections to the
modification or revocation of the regu-
lation, and requests for a hearing on
such objections, may be submitted
under §§178.20 through 178.27.

(c) Objections and requests for hear-
ing that are not affected by the modi-
fication or revocation will remain on
file and be acted upon in accordance
with this part.

[656 FR 50291, Dec. 5, 1990, as amended at 70
FR 33359, June 8, 2005]
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