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criteria set forth in the Act. If the Pre-
siding Officer decides to assess a pen-
alty different in amount from the pen-
alty proposed by complainant, the Pre-
siding Officer shall set forth in the ini-
tial decision the specific reasons for 
the increase or decrease. If the re-
spondent has defaulted, the Presiding 
Officer shall not assess a penalty great-
er than that proposed by complainant 
in the complaint, the prehearing infor-
mation exchange or the motion for de-
fault, whichever is less. 

(c) Effect of initial decision. The initial 
decision of the Presiding Officer shall 
become a final order 45 days after its 
service upon the parties and without 
further proceedings unless: 

(1) A party moves to reopen the hear-
ing; 

(2) A party appeals the initial deci-
sion to the Environmental Appeals 
Board; 

(3) A party moves to set aside a de-
fault order that constitutes an initial 
decision; or 

(4) The Environmental Appeals Board 
elects to review the initial decision on 
its own initiative. 

(d) Exhaustion of administrative rem-
edies. Where a respondent fails to ap-
peal an initial decision to the Environ-
mental Appeals Board pursuant to 
§ 22.30 and that initial decision becomes 
a final order pursuant to paragraph (c) 
of this section, respondent waives its 
rights to judicial review. An initial de-
cision that is appealed to the Environ-
mental Appeals Board shall not be final 
or operative pending the Environ-
mental Appeals Board’s issuance of a 
final order. 

§ 22.28 Motion to reopen a hearing. 
(a) Filing and content. A motion to re-

open a hearing to take further evidence 
must be filed no later than 20 days 
after service of the initial decision and 
shall state the specific grounds upon 
which relief is sought. Where the mov-
ant seeks to introduce new evidence, 
the motion shall: state briefly the na-
ture and purpose of the evidence to be 
adduced; show that such evidence is 
not cumulative; and show good cause 
why such evidence was not adduced at 
the hearing. The motion shall be made 
to the Presiding Officer and filed with 
the Regional Hearing Clerk. 

(b) Disposition of motion to reopen a 
hearing. Within 15 days following the 
service of a motion to reopen a hear-
ing, any other party to the proceeding 
may file with the Regional Hearing 
Clerk and serve on all other parties a 
response. A reopened hearing shall be 
governed by the applicable sections of 
these Consolidated Rules of Practice. 
The filing of a motion to reopen a hear-
ing shall automatically stay the run-
ning of the time periods for an initial 
decision becoming final under § 22.27(c) 
and for appeal under § 22.30. These time 
periods shall begin again in full when 
the motion is denied or an amended 
initial decision is served. 

Subpart F—Appeals and 
Administrative Review 

§ 22.29 Appeal from or review of inter-
locutory orders or rulings. 

(a) Request for interlocutory appeal. 
Appeals from orders or rulings other 
than an initial decision shall be al-
lowed only at the discretion of the En-
vironmental Appeals Board. A party 
seeking interlocutory appeal of such 
orders or rulings to the Environmental 
Appeals Board shall file a motion with-
in 10 days of service of the order or rul-
ing, requesting that the Presiding Offi-
cer forward the order or ruling to the 
Environmental Appeals Board for re-
view, and stating briefly the grounds 
for the appeal. 

(b) Availability of interlocutory appeal. 
The Presiding Officer may recommend 
any order or ruling for review by the 
Environmental Appeals Board when: 

(1) The order or ruling involves an 
important question of law or policy 
concerning which there is substantial 
grounds for difference of opinion; and 

(2) Either an immediate appeal from 
the order or ruling will materially ad-
vance the ultimate termination of the 
proceeding, or review after the final 
order is issued will be inadequate or in-
effective. 

(c) Interlocutory review. If the Pre-
siding Officer has recommended review 
and the Environmental Appeals Board 
determines that interlocutory review is 
inappropriate, or takes no action with-
in 30 days of the Presiding Officer’s rec-
ommendation, the appeal is dismissed. 
When the Presiding Officer declines to 
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recommend review of an order or rul-
ing, it may be reviewed by the Environ-
mental Appeals Board only upon appeal 
from the initial decision, except when 
the Environmental Appeals Board de-
termines, upon motion of a party and 
in exceptional circumstances, that to 
delay review would be contrary to the 
public interest. Such motion shall be 
filed within 10 days of service of an 
order of the Presiding Officer refusing 
to recommend such order or ruling for 
interlocutory review. 

§ 22.30 Appeal from or review of initial 
decision. 

(a) Notice of appeal. (1) Within 30 days 
after the initial decision is served, any 
party may appeal any adverse order or 
ruling of the Presiding Officer by filing 
an original and one copy of a notice of 
appeal and an accompanying appellate 
brief with the Environmental Appeals 
Board. Appeals sent by U.S. mail (ex-
cept by U.S. Postal Express Mail) shall 
be addressed to the Environmental Ap-
peals Board at its official mailing ad-
dress: Clerk of the Board (Mail Code 
1103B), United States Environmental 
Protection Agency, 1200 Pennsylvania 
Avenue, NW., Washington, DC 20460. 
Appeals delivered by hand or courier 
(including deliveries by U.S. Postal Ex-
press Mail or by a commercial delivery 
service) shall be delivered to Suite 600, 
1341 G Street, NW., Washington, DC 
20005. One copy of any document filed 
with the Clerk of the Board shall also 
be served on the Regional Hearing 
Clerk. Appellant also shall serve a copy 
of the notice of appeal upon the Pre-
siding Officer. Appellant shall simulta-
neously serve one copy of the notice 
and brief upon all other parties and 
non-party participants. The notice of 
appeal shall summarize the order or 
ruling, or part thereof, appealed from. 
The appellant’s brief shall contain ta-
bles of contents and authorities (with 
page references), a statement of the 
issues presented for review, a state-
ment of the nature of the case and the 
facts relevant to the issues presented 
for review (with appropriate references 
to the record), argument on the issues 
presented, a short conclusion stating 
the precise relief sought, alternative 
findings of fact, and alternative con-
clusions regarding issues of law or dis-

cretion. If a timely notice of appeal is 
filed by a party, any other party may 
file a notice of appeal on any issue 
within 20 days after the date on which 
the first notice of appeal was served. 

(2) Within 20 days of service of no-
tices of appeal and briefs under para-
graph (a)(1) of this section, any other 
party or non-party participant may file 
with the Environmental Appeals Board 
an original and one copy of a response 
brief responding to argument raised by 
the appellant, together with reference 
to the relevant portions of the record, 
initial decision, or opposing brief. Ap-
pellee shall simultaneously serve one 
copy of the response brief upon each 
party , non-party participant, and the 
Regional Hearing Clerk. Response 
briefs shall be limited to the scope of 
the appeal brief. Further briefs may be 
filed only with the permission of the 
Environmental Appeals Board. 

(b) Review initiated by the Environ-
mental Appeals Board. Whenever the En-
vironmental Appeals Board determines 
to review an initial decision on its own 
initiative, it shall file notice of its in-
tent to review that decision with the 
Clerk of the Board, and serve it upon 
the Regional Hearing Clerk, the Pre-
siding Officer and the parties within 45 
days after the initial decision was 
served upon the parties. The notice 
shall include a statement of issues to 
be briefed by the parties and a time 
schedule for the filing and service of 
briefs. 

(c) Scope of appeal or review. The par-
ties’ rights of appeal shall be limited to 
those issues raised during the course of 
the proceeding and by the initial deci-
sion, and to issues concerning subject 
matter jurisdiction. If the Environ-
mental Appeals Board determines that 
issues raised, but not appealed by the 
parties, should be argued, it shall give 
the parties reasonable written notice of 
such determination to permit prepara-
tion of adequate argument. The Envi-
ronmental Appeals Board may remand 
the case to the Presiding Officer for 
further proceedings. 

(d) Argument before the Environmental 
Appeals Board. The Environmental Ap-
peals Board may, at its discretion, 
order oral argument on any or all 
issues in a proceeding. 
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