Environmental Protection Agency

provide an explanation with citation to
material contained in the record for
any decision to modify a term of the
order, to issue the order without
change, or to withdraw the order. The
recommended decision shall be based
on the administrative record. If the
Presiding Officer finds that any con-
tested relief provision in the order is
not supported by a preponderance of
the evidence in the record, the Pre-
siding Officer shall recommend that
the order be modified and issued on
terms that are supported by the record
or withdrawn.

(c) At any time within twenty-one
(21) days of service of the recommended
decision on the parties, the parties
may file comments on the rec-
ommended decision with the Clerk.
The Clerk shall promptly transmit any
such comments received to the Re-
gional Administrator for his consider-
ation in reaching a final decision.

Subpart C—Hearings on Orders
Requiring Corrective Measures

§24.13 Qualifications of Presiding Offi-
cer; ex parte discussion of the pro-
ceeding.

(a) Qualifications of Presiding Officer.
The Presiding Officer shall be either
the Regional Judicial Officer (as de-
scribed in 40 CFR 22.04(b)) of another
attorney employed by the Agency, who
has had no prior connection with the
case, including the performance of any
investigative or prosecuting functions.

(b) Ex parte discussion of the pro-
ceeding. At no time after issuance of
the initial administrative order and
prior to issuance of the final order
shall the Regional Administrator, Pre-
siding Officer, or any person who will
advise these officials in the decision on
the case, discuss ex parte the merits of
the proceeding with any interested per-
son outside the Agency, with any Agen-
cy staff member who performs a pros-
ecutorial or investigative function in
such proceeding or a factually related
proceeding, or with any representative
of such person. If, after issuance of the
initial order and prior to issuance of
the final order, the Regional Adminis-
trator, Presiding Officer, or any person
who will advise these officials in the
decision on the case receives from or

§24.14

on behalf of any party in an ex parte
communication information which is
relevant to the decision on the case
and to which other parties have not
had an opportunity to respond, a sum-
mary of such information shall be
served on all other parties, who shall
have an opportunity to reply to same
within ten (10) days of service of the
summary.

§24.14 Scheduling the hearing; pre-
hearing submissions by the parties.

(a) The Presiding Officer shall estab-
lish an expeditious schedule for:

(1) The submission by respondent of a
memorandum, with appropriate affida-
vits and exhibits, stating and sup-
porting respondent’s position on the
facts, law and relief, specifying the
bases upon and manner in which such
determinations or relief provisions, if
erroneous, require modification or
withdrawal of the order:

(2) Submission of a response by EPA,;
and

(3) A public hearing.

Subject to §24.14(b), a hearing shall be
scheduled within 45 days of the order
setting the schedule. The Presiding Of-
ficer shall establish the date, time, lo-
cation and agenda for the hearing and
shall transmit this information to the
parties along with the schedule for the
hearing.

(b) Postponement of the hearing. The
Presiding Officer, as appropriate, may
grant an extension of time for the fil-
ing of any document, other than a re-
quest for a hearing under §24.05(a), or
may grant an extension of time for the
conduct of the hearing, upon written
request of either party, for good cause
shown and after consideration of any
prejudice to other parties.

(c) Respondent’s pre-hearing submis-
sion. In accordance with the schedule
set by the Presiding Officer, the re-
spondent shall file a memorandum
stating and supporting respondent’s po-
sition on the facts, law and relief. The
memorandum must identify each fac-
tual allegation and all issues regarding
the appropriateness of the terms of the
relief in the initial order that respond-
ent contests and for which respondent
requests a hearing. The memorandum
must clearly state respondent’s posi-
tion with respect to each such issue.
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Respondent must also include any pro-
posals for modification of the order.
The memorandum shall also present
any arguments on the legal conclusions
contained in the order.

(d) Written questions to EPA. The re-
spondent may file a request with the
Presiding Officer for permission to sub-
mit written questions to the EPA Re-
gional Office issuing the order con-
cerning issues of material fact in the
order.

(1) Requests shall be accompanied by
the proposed questions. In most in-
stances, no more than twenty-five (25)
questions, including subquestions and
subparts, may be posed. The request
and questions must be submitted to the
Presiding Officer at least twenty-one
(21) days before the hearing.

(2) The Presiding Officer may direct
EPA to respond to such questions as he
designates. In deciding whether or not
to direct the Agency to respond to
written questions the Presiding Officer
should consider whether such responses
are required for full disclosure and ade-
quate resolution of the facts. No ques-
tions shall be allowed regarding privi-
leged internal communications. The
Presiding Officer shall grant, deny, or
modify such requests expeditiously. If
a request is granted the Presiding Offi-
cer may revise questions and may limit
the number and scope of questions.
Questions may be deleted or revised in
the discretion of the Presiding Officer
for reasons, which may include the fact
that he finds the questions to be irrele-
vant, redundant, unnecessary, or an
undue burden on the Agency. The Pre-
siding Officer shall transmit the ques-
tions as submitted or as modified to
EPA. EPA shall respond to the ques-
tions within fourteen (14) calendar days
of service of the questions by the Pre-
siding Officer, unless an extension is
granted.

(e) Submission of additional informa-
tion. The Presiding Officer shall have
the discretion to order either party to
submit additional information (includ-
ing but not limited to post-hearing
briefs on undeveloped factual, tech-
nical, or legal matters) in whatever
form he deems appropriate either be-
fore, at, or after the hearing. The Pre-
siding Officer may issue subpoenas for
the attendance and testimony of per-
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sons and the production of relevant pa-
pers, books and documents. Since these
hearing procedures provide elsewhere
that the parties are not to engage in
direct or cross-examination of wit-
nesses, the subpoena power is to serve
only as an adjunct to the Presiding Of-
ficer’s authority to ask questions and
otherwise take steps to clarify factual
matters which are in dispute. Upon re-
quest of the respondent the Presiding
Officer may, in his discretion, allow
submittal by the respondent of addi-
tional information in support of its
claim, if it is received by the Clerk and
petitioner at least five (5) business
days before the hearing.

(f) Location of hearing. The hearing
shall be held in the city in which the
relevant EPA Regional Office is lo-
cated, unless the Presiding Officer de-
termines that there is good cause to
hold it in another location.

§24.15 Hearing; oral presentations and
written submissions by the parties.

(a) The Presiding Officer shall con-
duct the hearing in a fair and impartial
manner, take action to avoid unneces-
sary delay in the disposition of the pro-
ceedings, and maintain order. The Pre-
siding Officer shall permit oral state-
ments on behalf of the respondent and
EPA. The Presiding Officer may ad-
dress questions to the respondent’s or
the EPA’s representative(s) during the
hearing. Each party shall ensure that a
representative(s) is (are) present at the
hearing, who is (are) capable of re-
sponding to questions and articulating
that party’s position on the law and
facts at issue. Apart from questions by
the Presiding Officer, no direct exam-
ination or cross-examination shall be
allowed.

(b) Upon commencement of the hear-
ing, a representative of EPA shall in-
troduce the order and record sup-
porting issuance of the order, and sum-
marize the basis for the order. The re-
spondent may respond to the adminis-
trative record and offer any facts,
statements, explanations or documents
which bear on any issue for which the
hearing has been requested. Any such
presentation by respondent may in-
clude new documents only to the ex-
tent that respondent can demonstrate
that, through no fault of its own, such
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