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corrective actions in an amount not to ex-
ceed the coverage limits specified above.

If [owner or operator] fails to satisfy a
judgment or award based on a determination
of liability for bodily injury or property
damage to third parties caused by [‘‘sudden’
and/or ‘‘nonsudden’’] accidental releases
arising from the operation of the above-iden-
tified tank(s), or fails to pay an amount
agreed to in settlement of a claim arising
from or alleged to arise from such injury or
damage, the guarantor, upon written in-
structions from the [Director], shall make
funds available to compensate third parties
for bodily injury and property damage in an
amount not to exceed the coverage limits
specified above.

(4) Guarantor agrees that if at the end of
any fiscal year before cancellation of this
guarantee, the guarantor fails to meet or ex-
ceed the requirements of the financial re-
sponsibility mechanism specified in para-
graph (1), guarantor shall send within 120
days of such failure, by certified mail, notice
to [local government owner or operator], as
evidenced by the return receipt.

(5) Guarantor agrees to notify [owner or
operator] by certified mail of a voluntary or
involuntary proceeding under Title 11 (Bank-
ruptcy), U.S. Code naming guarantor as
debtor, within 10 days after commencement
of the proceeding.

(6) Guarantor agrees to remain bound
under this guarantee notwithstanding any
modification or alteration of any obligation
of [owner or operator] pursuant to 40 CFR
part 280.

(7) Guarantor agrees to remain bound
under this guarantee for so long as [local
government owner or operator] must comply
with the applicable financial responsibility
requirements of 40 CFR part 280, subpart H
for the above identified tank(s), except that
guarantor may cancel this guarantee by
sending notice by certified mail to [owner or
operator], such cancellation to become effec-
tive no earlier than 120 days after receipt of
such notice by [owner or operator], as evi-
denced by the return receipt. If notified of a
probable release, the guarantor agrees to re-
main bound to the terms of this guarantee
for all charges arising from the release, up to
the coverage limits specified above, notwith-
standing the cancellation of the guarantee
with respect to future releases.

(8) The guarantor’s obligation does not
apply to any of the following:

(a) Any obligation of [local government
owner or operator] under a workers’ com-
pensation disability benefits, or unemploy-
ment compensation law or other similar law;

(b) Bodily injury to an employee of [insert:
local government owner or operator] arising
from, and in the course of, employment by
[insert: local government owner or operator];

(c) Bodily injury or property damage aris-
ing from the ownership, maintenance, use, or
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entrustment to others of any aircraft, motor
vehicle, or watercraft;

(d) Property damage to any property
owned, rented, loaded to, in the care, cus-
tody, or control of, or occupied by [insert:
local government owner or operator] that is
not the direct result of a release from a pe-
troleum underground storage tank;

(e) Bodily damage or property damage for
which [insert: owner or operator] is obligated
to pay damages by reason of the assumption
of liability in a contract or agreement other
than a contract or agreement entered into to
meet the requirements of 40 CFR part 280.93.

(9) Guarantor expressly waives notice of
acceptance of this guarantee by [the imple-
menting agency], by any or all third parties,
or by [local government owner or operator],

I hereby certify that the wording of this
guarantee is identical to the wording speci-
fied in 40 CFR part 280.106(e) as such regula-
tions were constituted on the effective date
shown immediately below.

Effective date:

[Name of guarantor]

[Authorized signature for guarantor]
[Name of person signing]

[Title of person signing]

Signature of witness or notary:

[58 FR 9056, Feb. 18, 1993]

§280.107 Local government fund.

A local government owner or oper-
ator may satisfy the requirements of
§280.93 by establishing a dedicated fund
account that conforms to the require-
ments of this section. Except as speci-
fied in paragraph (b), a dedicated fund
may not be commingled with other
funds or otherwise used in normal oper-
ations. A dedicated fund will be consid-
ered eligible if it meets one of the fol-
lowing requirements:

(a) The fund is dedicated by state
constitutional provision, or local gov-
ernment statute, charter, ordinance, or
order to pay for taking corrective ac-
tion and for compensating third parties
for bodily injury and property damage
caused by accidental releases arising
from the operation of petroleum under-
ground storage tanks and is funded for
the full amount of coverage required
under §280.93, or funded for part of the
required amount of coverage and used
in combination with other mecha-
nism(s) that provide the remaining
coverage; or

(b) The fund is dedicated by state
constitutional provision, or local gov-
ernment statute, charter, ordinance, or
order as a contingency fund for general
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emergencies, including taking correc-
tive action and compensating third
parties for bodily injury and property
damage caused by accidental releases
arising from the operation of petro-
leum underground storage tanks, and
is funded for five times the full amount
of coverage required under §280.93, or
funded for part of the required amount
of coverage and used in combination
with other mechanism(s) that provide
the remaining coverage. If the fund is
funded for less than five times the
amount of coverage required under
§280.93, the amount of financial respon-
sibility demonstrated by the fund may
not exceed one-fifth the amount in the
fund; or

(c) The fund is dedicated by state
constitutional provision, or local gov-
ernment statute, charter, ordinance or
order to pay for taking corrective ac-
tion and for compensating third parties
for bodily injury and property damage
caused by accidental releases arising
from the operation of petroleum under-
ground storage tanks. A payment is
made to the fund once every year for
seven years until the fund is fully-fund-
ed. This seven year period is hereafter
referred to as the ‘‘pay-in-period.” The
amount of each payment must be de-
termined by this formula:

TF-CF
Y

Where TF is the total required finan-
cial assurance for the owner or oper-
ator, CF is the current amount in the
fund, and Y is the number of years
remaining in the pay-in-period, and;
(1) The local government owner or

operator has available bonding author-

ity, approved through voter ref-
erendum (if such approval is necessary
prior to the issuance of bonds), for an
amount equal to the difference between
the required amount of coverage and
the amount held in the dedicated fund.

This bonding authority shall be avail-

able for taking corrective action and

for compensating third parties for bod-
ily injury and property damage caused
by accidental releases arising from the
operation of petroleum underground
storage tanks, or

(2) The local government owner or
operator has a letter signed by the ap-
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propriate state attorney general stat-
ing that the use of the bonding author-
ity will not increase the local govern-
ment’s debt beyond the legal debt ceil-
ings established by the relevant state
laws. The letter must also state that
prior voter approval is not necessary
before use of the bonding authority.

(d) To demonstrate that it meets the
requirements of the local government
fund, the chief financial officer of the
local government owner or operator
and/or guarantor must sign a letter
worded exactly as follows, except that
the instructions in brackets are to be
replaced by the relevant information
and the brackets deleted:

LETTER FROM CHIEF FINANCIAL OFFICER

I am the chief financial officer of [insert:
name and address of local government owner
or operator, or guarantor]. This letter is in
support of the use of the local government
fund mechanism to demonstrate financial re-
sponsibility for [insert: ‘‘taking corrective
action” and/or ‘“‘compensating third parties
for bodily injury and property damage’’]
caused by [insert: ‘‘sudden accidental re-
leases’” and/or ‘‘nonsudden accidental re-
leases’] in the amount of at least [insert:
dollar amount] per occurrence and [insert:
dollar amount] annual aggregate arising
from operating (an) underground storage
tank(s).

Underground storage tanks at the fol-
lowing facilities are assured by this local
government fund mechanism: [List for each
facility: the name and address of the facility
where tanks are assured by the local govern-
ment fund].

[Insert: ‘“‘The local government fund is
funded for the full amount of coverage re-
quired under §280.93, or funded for part of the
required amount of coverage and used in
combination with other mechanism(s) that
provide the remaining coverage.” or ‘‘The
local government fund is funded for ten
times the full amount of coverage required
under §280.93, or funded for part of the re-
quired amount of coverage and used in com-
bination with other mechanisms(s) that pro-
vide the remaining coverage,” or ‘A pay-
ment is made to the fund once every year for
seven years until the fund is fully-funded and
[name of local government owner or oper-
ator] has available bonding authority, ap-
proved through voter referendum, of an
amount equal to the difference between the
required amount of coverage and the amount
held in the dedicated fund’’ or ‘‘A payment is
made to the fund once every year for seven
years until the fund is fully-funded and I
have attached a letter signed by the State
Attorney General stating that (1) the use of
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the bonding authority will not increase the
local government’s debt beyond the legal
debt ceilings established by the relevant
state laws and (2) that prior voter approval
is not necessary before use of the bonding
authority’’].
The details of the local government fund
are as follows:
Amount in Fund (market value of fund at
close of last fiscal year):

[If fund balance is incrementally funded as

specified in §280.107(c), insert:
Amount added to fund in the most recently
completed fiscal year:

Number of years remaining in the pay-in pe-
riod: 1

A copy of the state constitutional provi-
sion, or local government statute, charter,
ordinance or order dedicating the fund is at-
tached.

I hereby certify that the wording of this
letter is identical to the wording specified in
40 CFR 280.107(d) as such regulations were
constituted on the date shown immediately
below.

[Date]
[Signature]
[Name]
[Title]

[58 FR 9059, Feb. 18, 1993]

§280.108 Substitution of financial as-
surance mechanisms by owner or
operator.

(a) An owner or operator may sub-
stitute any alternate financial assur-
ance mechanisms as specified in this
subpart, provided that at all times he
maintains an effective financial assur-
ance mechanism or combination of
mechanisms that satisfies the require-
ments of §280.93.

(b) After obtaining alternate finan-
cial assurance as specified in this sub-
part, an owner or operator may cancel
a financial assurance mechanism by
providing notice to the provider of fi-
nancial assurance.

[63 FR 43370, Oct. 26, 1988. Redesignated at 58
FR 9051, Feb. 18, 1993]

§280.109 Cancellation or nonrenewal
by a provider of financial assur-
ance.

(a) Except as otherwise provided, a
provider of financial assurance may
cancel or fail to renew an assurance
mechanism by sending a notice of ter-
mination by certified mail to the
owner or operator.

(1) Termination of a local govern-
ment guarantee, a guarantee, a surety

§280.110

bond, or a letter of credit may not
occur until 120 days after the date on
which the owner or operator receives
the notice of termination, as evidenced
by the return receipt.

(2) Termination of insurance or risk
retention coverage, except for non-pay-
ment or misrepresentation by the in-
sured, or state-funded assurance may
not occur until 60 days after the date
on which the owner or operator re-
ceives the notice of termination, as
evidenced by the return receipt. Termi-
nation for non-payment of premium or
misrepresentation by the insured may
not occur until a minimum of 10 days
after the date on which the owner or
operator receives the notice of termi-
nation, as evidenced by the return re-
ceipt.

(b) If a provider of financial responsi-
bility cancels or fails to renew for rea-
sons other than incapacity of the pro-
vider as specified in §280.114, the owner
or operator must obtain alternate cov-
erage as specified in this section within
60 days after receipt of the notice of
termination. If the owner or operator
fails to obtain alternate coverage with-
in 60 days after receipt of the notice of
termination, the owner or operator
must notify the Director of the imple-
menting agency of such failure and
submit:

(1) The name and address of the pro-
vider of financial assurance;

(2) The effective date of termination;
and

(3) The evidence of the financial as-
sistance mechanism subject to the ter-
mination maintained in accordance
with §280.107(b).

[568 FR 9051, Feb. 18, 1993]

§280.110
ator.

Reporting by owner or oper-

(a) An owner or operator must sub-
mit the appropriate forms listed in
§280.111(b) documenting current evi-
dence of financial responsibility to the
Director of the implementing agency:

(1) Within 30 days after the owner or
operator identifies a release from an
underground storage tank required to
be reported under §280.53 or §280.61;

(2) If the owner or operator fails to
obtain alternate coverage as required
by this subpart, within 30 days after
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