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(1) The contractor shall promptly,
and before such conditions are dis-
turbed, notify the claimant in writing
of:

(i) Subsurface or latent physical con-
ditions at the site differing materially
from those listed in this contract, or

(ii) Unknown physical conditions at
the site, of an unusual nature, differing
materially from those ordinarily en-
countered and generally recognized as
inherent in work of the character pro-
vided for in this contract.

(2) Upon notification by the construc-
tion contractor, the claimant shall
promptly investigate the conditions. If
the claimant finds that conditions ma-
terially differ and will cause an in-
crease or decrease in the contractor’s
cost or the time required to perform
any part of the work under its con-
tract, whether or not changed as a re-
sult of such conditions, the claimant
shall make an equitable adjustment
and modify the contract in writing.

(3) No claim of the contractor under
the differing site conditions clause
shall be allowed unless the contractor
has given the notice required in para-
graph (h)(1) of this section. However,
the claimant may extend the time pre-
scribed in paragraph (h)(1) of this sec-
tion.

(4) No claim by the contractor for an
equitable adjustment shall be allowed
if asserted after final payment under
this contract.

(i) Where money in the Fund has
been used to pay for any response costs
under this section, no other claim may
be paid out of the Fund for the same
costs.

§307.22 Preauthorization of response
actions.

(a) No person may submit a claim to
the Fund for a response action unless
that person notifies the Administrator
of EPA or his designee prior to taking
such response action and receives
preauthorization by EPA. In order to
obtain preauthorization, any person in-
tending to submit a claim to the Fund
must fulfill the following requirements
before commencing a response action:

(1) Notify the lead agency through
the National Response Center (as de-
scribed in 40 CFR 300.125), if there is
acute threat of fire, explosion, or direct
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human contact with hazardous sub-
stances, pollutants, or contaminants or
other emergency situation, to deter-
mine if there is sufficient time to sub-

mit an application for
preauthorization;
(2) Submit an application for

preauthorization (EPA Form 2075-3,
found at appendix A of this part) to the
Administrator or his designee; and

(3) Obtain the approval of the Admin-
istrator or his designee before initi-
ating the response action.

(b) All applications for
preauthorization must include, where
available;

(1) A description of the location and
nature of the release or threatened re-
lease of a hazardous substance or pol-
lutant or contaminant (e.g., type and
location of vessel or facility, popu-
lation at risk, routes of exposure);

(2) A description of the nature and
quantity of the hazardous substance or
pollutant or contaminant which has
been or may be released, including
whether the substance is on the list of
hazardous substances set forth pursu-
ant to section 102 of CERCLA;

(3) The identity of any potentially re-
sponsible parties known to the appli-
cant (including the applicant), and any
contact with such parties, including,
but not limited to, any correspondence,
agreements, or litigation with such
parties;

(4) Evidence of the applicant’s eligi-
bility to file a claim pursuant to
§307.20;

(5) An explanation of why the pro-
posed response action is necessary, and
how the proposed action is consistent
with 40 CFR 300.700(d)(4)(ii);

(6) A description of the applicant’s
capability (including financial and
technical capability) to implement the
proposed response action;

(7) Proposed schedule of activities;

(8) Projected costs of response activi-
ties, with the basis for those projec-
tions (projections shall be based on ac-
tual anticipated costs without a con-
tingency for unanticipated conditions);

(9) Proposed schedule for the submis-
sion of claims;

(10) The proposed contracting proce-
dures;
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(11) Proposed procedures for project
management, EPA oversight, and re-
porting of progress of the project; and

(12) The assurances of timely initi-
ation and completion.

(c) Applications for preauthorization
to undertake a removal action shall, in
addition to the requirements in para-
graph (b) of this section, include:

(1) A summary or copy of the prelimi-
nary assessment; and

(2) A description of the proposed re-
moval action for which the claim will
be made, which environmental require-
ments are applicable or relevant and
appropriate, and how the removal will
comply with such requirements.

(d) Applications for preauthorization
to undertake a remedial investigation
and feasibility study shall, in addition
to the requirements in paragraph (b) of
this section, include:

(1) The scope of the proposed study;

(2) A proposed site sampling plan and
quality assurance procedures;

(3) The plan for the development of
alternatives;

(4) Approaches to consideration of al-
ternatives to land disposal;

(5) Plans for initial screening of al-
ternatives;

(6) Proposed procedures for the de-
tailed analysis of alternatives; and

(7) Proposed considerations in selec-
tion of the remedy.

(e) Applications for preauthorization
to undertake a remedial alternative
other than that selected by EPA, or
where EPA has not selected a remedy,
shall, in addition to the requirements
in paragraph (b) of this section, include
a discussion of how the proposed rem-
edy:

(1) Differs from the one selected by
EPA, if applicable;

(2) Achieves protection of public
health and welfare and the environ-
ment and complies with legally appli-
cable or otherwise relevant and appro-
priate Federal, State, and local re-
quirements pursuant to 40 CFR
300.400(g) or waivers to those require-
ments in 40 CFR 300.430(f)(1)(ii)(C). The
application shall also include a discus-
sion of pertinent Federal and State
guidance, advisories, and criteria;

(3) Will be cost-effective as set out in
section 121(a) of CERCLA and 40 CFR
300.430(f)(1)(ii)(D);
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(4) Mitigates and minimizes future
risks;

(56) Improves the reliability of the
remedy;

(6) Utilizes new or innovative tech-
nology, if appropriate;

(7) Employs treatment that reduces
the volume, toxicity or mobility of the
hazardous substances;

(8) Impacts projected costs; and

(9) Takes into account appendix D of
40 CFR part 300.

(f) Applications for preauthorization
to undertake a remedial action, includ-
ing those described in paragraph (e) of
this section, shall in addition to the re-
quirements in paragraph (b) of this sec-
tion, include:

(1) A description of the proposed re-
medial action for which the claim will
be made;

(2) A proposed site sampling plan and
quality assurance procedures;

(3) Documentation of reasonable ef-
fort to obtain the cooperation of the
State or Indian Tribe;

(4) A bond or other financial assur-
ance to cover the costs of necessary
long-term operation and maintenance
of the response action or written assur-
ance from the State to provide such
long-term operation and maintenance;

(5) Proposed procedures using sealed
bidding to select the construction con-
tractor, or an explanation of why the
applicant intends to use any other
method; and

(6) Documentation showing that the
response will be carried out in accord-
ance with applicable or relevant and
appropriate environmental require-
ments. Documentation should include
the potential impacts on any environ-
mentally sensitive areas.

(g) Claims of business confidentiality
may be asserted for information sub-
mitted to EPA under this subpart. In-
formation claimed confidential will be
disclosed by EPA only to the extent
permitted by CERCLA, this subpart,
and part 2, subpart B, of this chapter.

(1) Any claim of business confiden-
tiality must accompany the informa-
tion when it is submitted to EPA.
Claims must be asserted as prescribed
on the forms. Items claimed confiden-
tial on the forms and attachments to
the forms must be clearly marked by
circling or bracketing them.

368



Environmental Protection Agency

(2) The applicant or response claim-
ant must provide EPA with two copies
of its submittal if any information is
claimed confidential.

(i) One copy of the submittal must be
complete, with items claimed confiden-
tial clearly marked in accordance with
paragraph (g)(1) of this section.

(ii) The second copy must be com-
plete except that all information
claimed as confidential in the first
copy must be deleted. EPA may make
this second copy available to the pub-
lic.

(iii) If the applicant does not provide
a redacted copy, the application for
preauthorization is incomplete. If the
claimant does not provide a redacted
copy, the claim against the Fund will
not be perfected by EPA. EPA will not
process such submittals until it re-
ceives the redacted copy.

(3) If a submitter of a response claim
or an application for preauthorization
does not assert a claim of business con-
fidentiality for information at the time
the information is submitted to EPA,
the Agency may make the information
public without further notice to the
submitter.

(h) In addition to the foregoing, an
application for preauthorization filed
by a potentially responsible party for
partial reimbursement of response
costs shall include:

(1) A copy of the settlement agree-
ment, or the most recent draft of any
pending agreement, reached between
such parties and the Federal Govern-
ment; and

(2) If the application is to undertake
a remedial investigation and feasibility
study, an affirmation that the appli-
cant will not directly or indirectly ben-
efit from the preauthorization as a re-
sponse action contractor, or as a per-
son hired or retained by such a con-
tractor with respect to the site at issue
and an agreement to reimburse the
Fund for any costs incurred under, or
in connection with, the oversight con-
tract or arrangement for the remedial
investigation and feasibility study.

(i) If it is subsequently determined
that the preauthorized response ac-
tions require modification or if it ap-
pears that project costs will exceed ap-
proved costs, a revised application for
preauthorization must be approved by
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EPA before different, or additional, ac-
tions can be undertaken, if such ac-
tions are to be eligible for compensa-
tion from the Fund.

(j) Unless otherwise specified and
agreed to by EPA, the terms, provi-
sions, or requirements of a court judg-
ment, Consent Decree, administrative
order (whether unilateral or on con-
sent), or any other consensual agree-
ment with EPA requiring a response
action do not constitute
preauthorization to present a claim to
the Fund.

§307.23 EPA’s review of
preauthorization applications.

(a) EPA shall review each
preauthorization application and will
notify the applicant of the decision to
grant or deny preauthorization. Deci-
sions to grant preauthorization will be
memorialized in a PDD.

(b) Each application for
preauthorization must include infor-
mation sufficient for EPA to determine
whether the response will be consistent
with 40 CFR 300.700(d). EPA will evalu-
ate applications based on the following
non-exclusive list of criteria, as appro-
priate:

(1) Whether the release is within the
scope of CERCLA;

(2) The seriousness of the problem or
importance of the response activity
when compared with competing de-
mands on the Fund;

(3) Whether there is sufficient time
to process the request for
preauthorization (e.g., if a removal ac-
tion is proposed);

(4) Whether the party liable for the
release or threat of release of the haz-
ardous substance is unknown, or if
known, has been notified of the appli-
cation for preauthorization and is un-
willing or incapable of performing the
response in a reasonable period of time;

(5) Whether the State, a political sub-
division, or an Indian Tribe is willing
to undertake the response action
through a contract or a cooperative
agreement;

(6) The cost and effectiveness of the
proposed response actions when com-
pared with other alternatives;

(7) Whether proposed response can be
carried out in accordance with the NCP
and other environmental requirements;
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