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2+3 projects and § 35.2203 for Step 7 
projects. 

(b) Agreement on eligible costs. (1) Con-
current with the approval of a Step 3, 
Step 2+3 or Step 7 grant, the Regional 
Administrator and the grant applicant 
will enter into a written agreement 
which will specify the items in the pro-
posed project that are eligible for Fed-
eral payments and which shall be in-
corporated as a special grant condition 
in the grant award. 

(2) Notwithstanding such agreement, 
the Regional Administrator may: 

(i) Modify eligibility determinations 
that are found to violate applicable 
Federal statutes and regulations; 

(ii) Conduct an audit of the project; 
(iii) Withhold or recover Federal 

funds for costs that are found to be un-
reasonable, unsupported by adequate 
documentation or otherwise unallow-
able under applicable Federal cost 
principles; 

(iv) Withhold or recover Federal 
funds for costs that are incurred on a 
project that fails to meet the design 
specifications or effluent limitations 
contained in the grant agreement and 
NPDES permit issued under section 402 
of the Act. 

[55 FR 27096, June 29, 1990] 

§ 35.2101 Advanced treatment. 
Projects proposing advanced treat-

ment shall be awarded grant assistance 
only after the project has been re-
viewed under EPA’s advanced treat-
ment review policy. This review must 
be completed before submission of any 
application. EPA recommends that po-
tential grant applicants obtain this re-
view before initiation of design. 

§ 35.2102 Water quality management 
planning. 

Before grant assistance can be award-
ed for any treatment works project, 
the Regional Administrator shall first 
determine that the project is: 

(a) Included in any water quality 
management plan being implemented 
for the area under section 208 of the 
Act or will be included in any water 
quality management plan that is being 
developed for the area and reasonable 
progress is being made toward the im-
plementation of that plan; and 

(b) In conformity with any plan or re-
port implemented or being developed 
by the State under sections 303(e) and 
305(b) of the Act. 

[55 FR 27097, June 29, 1990] 

§ 35.2103 Priority determination. 

The project shall be entitled to pri-
ority in accordance with § 35.2015, and 
the award of grant assistance for the 
project shall not jeopardize the funding 
of any project of higher priority under 
the approved priority system. 

§ 35.2104 Funding and other consider-
ations. 

(a) The applicant shall; 
(1) Agree to pay the non-Federal 

project costs; 
(2) Demonstrate the legal, institu-

tional, managerial, and financial capa-
bility to ensure adequate building and 
operation and maintenance of the 
treatment works throughout the appli-
cant’s jurisdiction including the abil-
ity to comply with part 30 of this sub-
chapter. This demonstration must in-
clude: An explanation of the roles and 
responsibilities of the local govern-
ments involved; how construction and 
operation and maintenance of the fa-
cilities will be financed; a current esti-
mate of the cost of the facilities; and a 
calculation of the annual costs per 
household. It must also include a writ-
ten certification signed by the appli-
cant that the applicant has analyzed 
the costs and financial impacts of the 
proposed facilities, and that it has the 
capability to finance and manage their 
building and operation and mainte-
nance in accordance with this regula-
tion; 

(3) Certify that it has not violated 
any Federal, State or local law per-
taining to fraud, bribery, graft, kick-
backs, collusion, conflict of interest or 
other unlawful or corrupt practice re-
lating to or in connection with facili-
ties planning or design work on a 
wastewater treatment works project. 

(4) Indicate the level of participation 
for minority and women’s business en-
terprises during facilities planning and 
design of the project. 

(b) Federal assistance made available 
by the Farmers Home Administration 
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may be used to provide the non-Federal 
share of the project’s cost. 

(Approved by the Office of Management and 
Budget under control number 2040–0027) 

[49 FR 6234, Feb. 17, 1984, as amended at 55 
FR 27097, June 29, 1990] 

§ 35.2105 Debarment and suspension. 

The applicant shall indicate whether 
it used the services of any individual, 
organization, or unit of government for 
facilities planning or design work 
whose name appears on the master list 
of debarments, suspensions, and vol-
untary exclusions. See 40 CFR 32.400. If 
the applicant indicates it has used the 
services of a debarred individual or 
firm, EPA will closely examine the fa-
cilities plan, design drawings and spec-
ifications to determine whether to 
award a grant. EPA will also determine 
whether the applicant should be found 
non-responsible under part 30 of this 
subchapter or be the subject of possible 
debarment or suspension under part 32 
of this subchapter. 

§ 35.2106 Plan of operation. 

The applicant shall submit a draft 
plan of operation that addresses devel-
opment of: An operation and mainte-
nance manual; an emergency operating 
program; personnel training; an ade-
quate budget consistent with the user 
charge system approved under § 35.2140; 
operational reports; laboratory testing 
needs; and an operation and mainte-
nance program for the complete waste 
treatment system. 

§ 35.2107 Intermunicipal service agree-
ments. 

If the project will serve two or more 
municipalities, the applicant shall sub-
mit the executed intermunicipal agree-
ments, contracts or other legally bind-
ing instruments necessary for the fi-
nancing, building and operation of the 
proposed treatment works. At a min-
imum they must include the basis upon 
which costs are allocated, the formula 
by which costs are allocated, and the 
manner in which the cost allocation 
system will be administered. The Re-
gional Administrator may waive this 
requirement provided the applicant can 
demonstrate: 

(a) That such an agreement is al-
ready in place; or 

(b) Evidence of historic service rela-
tionships for water supply, wastewater 
or other services between the affected 
communities regardless of the exist-
ence of formal agreements, and 

(c) That the financial strength of the 
supplier agency is adequate to continue 
the project, even if one of the proposed 
customer agencies fails to participate. 

(Approved by the Office of Management and 
Budget under control number 2040–0027) 

§ 35.2108 Phased or segmented treat-
ment works. 

Grant funding may be awarded for a 
phase or segment of a treatment 
works, subject to the limitations of 
§ 35.2123, although that phase or seg-
ment does not result in compliance 
with the enforceable requirements of 
the Act, provided: 

(a) The grant agreement requires the 
recipient to make the treatment works 
of which the phase or segment is a part 
operational and comply with the en-
forceable requirements of the Act ac-
cording to a schedule specified in the 
grant agreement regardless of whether 
grant funding is available for the re-
maining phases and segments; and 

(b) Except in the case of a grant sole-
ly for the acquisition of eligible real 
property, one or more of the following 
conditions exist: 

(1) The Federal share of the cost of 
building the treatment works would re-
quire a disproportionate share of the 
State’s annual allotment relative to 
other needs or would require a major 
portion of the State’s annual allot-
ment; 

(2) The period to complete the build-
ing of the treatment works will cover 
three years or more; 

(3) The treatment works must be 
phased or segmented to meet the re-
quirements of a Federal or State court 
order; or 

(4) The treatment works is being 
phased or segmented to build only the 
less-than-secondary facility pending a 
final decision on the applicant’s re-
quest for a secondary treatment re-
quirement waiver under section 301(h) 
of the Act. 

[49 FR 6234, Feb. 17, 1984, as amended at 50 
FR 45895, Nov. 4, 1985] 
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